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THE NEW BANKING LAW JOURNAL DIGEST. 


As announced on the first page of this issue, the New Digest of 
the Banking Law Journal decisions from 1889, the year of its found- 
ing, down to March, 1919--thirty years—is being prepared, and will 
be ready for distribution as soon as the printer can do the work. 
The Digest will be as complete as skill and knowledge of the busi- 
ness can make it. It will be the crowning work of the Banking Law 
Journal’s useful career of thirty years, and will serve the bankers 
more effectively and more perfectly than any book it has ever 
brought out. It covers the ground as only the Banking Law Journal 
can cover it, the 5,000 decisions being digested and indexed with an 
eye single to exactness and perfection in every detail. The thirty, 
years which it includes are the best years of legal activity in the 
United States, and there will be no further use for supplements or 
digests after it is completed. The Banking Law Journal, with its 
Index-Digest, will supply all future wants in that line. 


SEEEEEEEEE 


DICTUM OF A HIGH-CLASS BUSINESS PAPER. 


The Journal of Commerce of New York, a publication that is known 
as the most reliable, most substantial and most readable of all busi- 
ness publications in the United States, recently reproduced in full an 
article occupying three pages of the Banking Law Journal for Febru- 
ary, entitled, “Trust Company and National Bank Executors,” accom- 
panied by favorable comment which manifested a keen appreciation 
of the treatment of the subject by the Banking Law Journal. The 
article was prepared by John Edson Brady, our legal editor, after a 
careful and painstaking research of the wills probated during a period 
of years in the Surrogate’s office of New York County, and, like many 
other good things constantly appearing in the Banking Law Journal, 
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has attracted a good deal of attention and a lot of careful reading by 
bankers and business men throughout the country. 


SPREE EEEE ED 


BUSINESS CONDITION GOOD 


In spite of the fact that a condition of unrest prevails in several of 
the large cities of the country, there is not a single dark cloud on 
the business horizon. Underlying conditions are sound, and when- 
ever that is the case there is never any cause for alarm or distrust. 
Failures are comparatively few, banks are more prosperous and pay- 
ing larger dividends than ever in their history, business houses are 
distributing goods more extensively than ever before, and manufac- 
turing concerns are being operated at greater capacity than they were 
even during the war. There are some problems to be solved to 
make the business more nearly perfect than what it is, such as the 
railroad question and the financial problems of cities and states, but 
there is none of them beyond solution; and they will all be worked 
out satisfactorily. A little more optimism and less growling and 
pulling at cross purposes wiii help the work of solving these prob- 
lems and make us all happy and prosperous. 


MB Behe heteeteieod 


CHECK REFUSED BECAUSE OF FAILURE TO CREDIT 
DEPOSIT 


The case of Gutman v. Bronx Borough Bank, recently decided by 
the Appellate Term of the New York Supreme Court, and published 
on a subsequent page, indicates that a bank not only must be careful 
to avoid mistakes of its own, but it must also be watchful for mis- 
takes on the part of its customers. 

This action was brought by the plaintiff, who was a depositor in 
the defendant bank, to recover damages because of the bank’s refusal 
to pay a check drawn by her at a time when she had sufficient funds 
on deposit for that purpose. 

The plaintiff’s name was M. Gutman, and it appeared that the bank 
also carried the account of H. M. Gutman, a relative of the plaintiff. 
On October 29, 1917, the plaintiff deposited $40 in the defendant bank, 
but through an error her deposit slip was made out in the name of 
H. M. Gutman. At the teller’s window she noticed the error and 
called his attention to it. He told her it was all right, and that he 
would make the necessary correction. The $40 deposit, however, 
was not credited to the plaintiff’s account. At the time when this 
deposit was made the plaintiff had standing to her credit in the bank 
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the sum of $186. A few days thereafter she drew a check for $200, 
payable to her brokers, to cover a margin account which she carried 
with them. This check the brokers deposited and it was returned 
unpaid for the alleged reason that the plaintiff did not have standing 
to her credit in the bank sufficient funds to meet it. According to the 
plaintiff’s testimony the brokers thereupon “sold her out and she lost 
everything.” 

In the trial court the plaintiff was awarded damages in the sum 
of $1,000, and upon appeal this judgment was affirmed. 
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BANK’S AUTHORITY WITH REFERENCE TO 
ACCEPTANCES 











Section 13 of the Federal Reserve Act authorizes member banks 
to accept drafts or bills of exchange, drawn upon them which grow out 
of transactions involving the importation or exportation of goods, 
and which comply with the requirements of the Act and the regula- 
tions of the Federal Reserve Board. The New York banking law 
authorizes banks to accept for payment at a future date drafts drawn 
upon them by their customers. Similar provisions are to be found in 
the statutory banking laws of other states. 

The question of the right of a bank to deal in acceptances apart 
from the express statutory authorization was brought up in the case 
of Sherrill v. American Trust Company, recently decided by the Su- 
preme Court of North Carolina, and published in this issue. 

It appeared that one Lowe drew a draft payable to his own order, 
addressed to a person named Lambeth, which the latter accepted. 
Lowe then indorsed the draft in blank and discounted it with the 
defendant bank. At the same time Lowe drew a similar draft, except 
that it was addressed to the defendant bank. It is recited in the 
opinion that “the bank accepted this draft, discounted it and advanced 
to Luwe the money thereon.” Both of these drafts were subsequently 
indorsed by the bank and sold to the plaintiff, a purchaser for value 
in due course. When demand was made on the bank for payment, 
payment was refused on the ground that neither the charter of the 
bank nor the statutes of North Carolina authorized the bank to deal 
in negotiable instruments of the types described, which are known 
in banking circles as “acceptances.” 

The only authority for the bank to deal in paper of this character 
is found in its charter which provides that it “shall have the right to do 
a general banking business” and to “lend money upon, or purchase, 
or other wise accept bills of lading or the contents thereof, bills, notes, 
choses in action, or any and all negotiable or commercial papers.” In 
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view of this authority it was held that the transactions referred to 
were within the powers of the bank. 


SEED 


RIGHT OF TRUST COMPANY TO FORECLOSE A DEED 
OF TRUST IN FOREIGN STATE 


Each of the states has laws prescribing the conditions under which 
corporations, organized under the laws of other states, may be per- 
mitted to come in and transact business. It is quite usual for the 
laws of a state to provide that no corporation organized under 
the laws of another state shall be permitted to bring suit in its courts, 
if it appears that it is engaged in the transaction of business within 
its boundaries and has not complied with the requirements of its 
statutes. 

In the case of Equitable Trust Company v. Western Land & Power 
Company, a recent decision of the California District Court of Appeal, 
published in this issue, the question as to the right of a foreign cor- 
poration to bring suit in the courts of California came up. 

The plaintiff is a trust company organized under the laws of, and 
doing business in, the state of New York. As trustee under a deed 
of trust, or first mortgage, executed by the defendant corporation on 
lands located in the state of California, the plaintiff brought suit in 
California to foreclose. The objection was raised that the plaintiff 
corporation had not complied with the statutory requirements of 
California, regulating foreign corporations doing business in that 
state, and was therefore not entitled to maintain its action. 

It is a general rule that an isolated transaction does not constitute 
a doing of business within the meaning of the statutes referred to. 
This rule was applied in the present case. It was held that the fact 
that the plaintiff, in the capacity of trustee under the deed of trust, 
had collected interest and otherwise fulfilled the obligations of a trus- 
tee in this one instance, did not amount to carrying on of business in 
the state of California. It was accordingly held that the action of 
foreclosure instituted by the plaintiff was not objectionable on the 


ground raised. 
SEEEESEEEE 


NEGOTIABILITY OF CERTIFICATES OF DEPOSIT 


There are many apparently conflicting decisions dealing with the 
negotiability of certificates of deposit. One reason for this lies in 
the fact that certificates of deposit, issued by different banks, vary 
widely in their provisions and terminology. 

In the case White v. Wadhams, published in this issue, the nego- 
tiability of a certificate of deposit was attacked on several different 
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grounds. The Supreme Court of Michigan, to which the matter was 
presented, upheld the certificate and decided in favor of its negotiabil- 
ity. 

The certificate recited that one F. M. Wadhams had deposited “the 
sum of $950 payable to the order of self, upon the return of this cer- 
tificate, properly indorsed, with interest at 2 per cent. per annum if 
left six months. 

“Subject to the rules of the savings department. 

“No interest for fractional part of one month. 

“Interest to cease one year from date, unless renewed.” 


In the first place it was contended that the fact that the money 
represented by the certificate was carried in the savings department 
of the bank, made the certificate payable out of a certain fund, and 
therefore conditional and non-negotiable under the provisions of the 
Negotiable Instruments Act. “We are not impressed that there is 
any merit in this contention,” the court answered to this argument. 
“While it is true that under our law the banks divide their business 
into savings and commercial departments, nevertheless the certificate 
of deposit was issued by the bank, and thus becomes the obligation 
of the bank, and not of its savings department.” 

It was further contended that the certificate was rendered non- 
negotiable because it appeared on its face that it was “subject to 
the rules of the savings department.” In answer to this the court 
said that the rules and regulations of the savings department are 
provided for by the banking law, and that the protection thus afforded 
by the banking law should not be construed to operate to put it out 
of the power of a savings bank to issue negotiable certificates from 
its savings department. 

Another argument advanced was that the certificate was rendered 
non-negotiable by the fact that it was uncertain as to time of pay- 
ment. This contention was based on the ground that the bank had 
a rule to the effect that the certificate could be collected only upon 
thirty days’ notice. Answering this,the court said: “There does 
not seem to be anything uncertain about this rule. By virtue of 
its terms the certificate becomes due thirty days after notice in 
writing given to the cashier. The time is clearly therein fixed, which 
must inevitably happen, and therefore it complies with the rule.” 


SEEEEEESEE 
THE WORLD’S RECONSTRUCTION. 


Of the great volume of matter that has been written in the past 
few months on reconstruction very little of it has approached the 
subject from the angle that will lead to the substantial prosperity of 
the world in the future. Practically all the economists and writers 















162 





THE BANKING LAW JOURNAL 


who have given expression to their thoughts and feelings on the 
problem have agreed upon one of its phases—that reconstruction is 
necessary and immediately necessary. But few have touched ever so 
lightly upon what is plainly the most vital point in the discussion— 
that of providing a simple yet scientific method for making the world 
permanently prosperous, (Methods and means for bringing about 
permanent peace are both reasonable and plentiful, but it is quite plain 
to every thoughtful person that none of them can be made enduring 
or permanent without prosperity that will live through the ages. 

Prosperity is not theoretical. Its only lasting foundation is fact 
and its superstructure must be built of material made of fact. To be 
prosperous there must be no idlers—everybody must be kept busy. 
George C. Hull, a writer in the New York Globe, touches upon the 
matter in the most practical sort of a way when he says: 

“As far back as history goes, up to the beginning of the last century, 
it required 90 per cent. of all the people engaged in gainful occupations 
to provide the food and clothing for the whole people, leaving but 10 
per cent. of the people engaged in gainful occupations to perform all 
the other duties of civilization, including transportation, commerce, 
banking, war, etc., but between 1840 and 1850 farm machinery was 
introduced and so rapidly perfected that by 1880 33 per cent. of 
all those engaged in gainful occupations were sufficient to provide 
the food and fabric for clothing for all the people. To-day 25 per 
cent. of all those engaged in gainful occupations can provide this food 
and clothing, leaving 75 per cent. to be drawn upon to supply the 
demands of commerce, transportation, banking, war, etc. 

“With 90 per cent. of the workers necessary to produce the necessi- 
ties of life, and only 10 per cent. available for war and the production 
of permanent wealth, such as buildings, roadways, railways, etc., the 
capacity for increase in wealth and men and munitions for war, for 
thousands of years, was infinitesimal in comparison with the capacity 
of to-day. The earnings of the workers of the warring nations for 
the last four years have been beyond any experience the world has 
encountered within history, and might be continued. 

“If all employers of labor in the nations of the world were to equip 
their stores, railroads, factories, banks, etc., with workers to the 
utmost capacity, prosperity would be greater than ever before; order 
aad happiness would spread over the whole civilized world and great 
profits would be universal because every business would have all it 
could do to supply the demand for its product, and every dollar pro- 
duced is a dollar of buying power; but if the business world economize 
and increase their human force only as they aré obliged to, we will 
have years of depression, years of starvation in many countries.” 





ile Depeetenes eatner oh Do aaete Seed com of eet 
ance to bank counsel and bank directors. The expe- 
riences they aie disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further —— regarding any case 
published will be furnished on application 


AGREEMENT TO ACCEPT DRAFT. 


Lemon Importing Company v. Garfield Savings Bank, New York Supreme Court, 
Appellate Term, January 2, 1919. 173 W. ¥. Supp. 551. 


The defendant bank telegraphed the plaintiff company that it 
would accept a draft drawn on one of its customers aganst a ship- 
ment of lemons. When the shipment arrived it was found that 
it was not up to contract and the consignee refused to receive it. 
It was held that the bank’s promise to accept was not equivalent 
to an actual acceptance, under Section 223 of the Negotiable In- 
struments Law which provides as follows: 


“An unconditional promise in writing to accept a bill before it 
is drawn is deemed an actual acceptance in favor of every person 
who, upon the faith thereof, receives the bill for value.” 

The bank, consequently, had incurred no liability. 

Appeal from City Court of New York, Trial Term. 

Action by the Lemon Importing Company against the Garfield Sav- 
ings Bank. From a judgment for plaintiff, defendant appeals. Re- 
versed, and judgment directed for defendant. 

Argued December term, 1918, before GUY, BIJUR, and DELE- 
HANTY, JJ. 

Harry Weinberger, of New York" City, for respondent. 

Myers & Goldsmith, of New York City (Gordon S. P. Kleeberg, of 
New York City, and Joseph B. Kaufman, of Brooklyn, of counsel), 
for appellant. 

DELEHANTY, J. The question presented herein is one of law; 
there being no dispute as to the facts, which were stipulated and are 
briefly as follows: 





NOTE.—For pny samiier Qocietens see Banking Law Journal Digest and 
Supplement, § 10. 
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On July 28, 1916, one Grice sent a telegram to plaintiff, asking for 
a quotation on a brand of lemons known in the trade as “Fancy Ver- 
dillis 300, In reply thereto plaintiff wired Grice on July 29, 1916, as 
follows: . : 

“We offer two hundred boxes 300 size, same quality as last, seven 


fifty. Balance to fill car 360 size, same brand six dollars Must have 
quick answer. Bank guarantee.” 


On July 31, 1916, plaintiff wired Grice as follows: 


“Telegram received. To-morrow our last lemon sale this week. If 
we receive your order and bank guarantee on time will accept one car 
360, six dollars.” 

On the same day, in answer to that offer, Grice wired plaintiff as 
follows: 

“Book United Fruit & Vegetable Co. Amber Mob Ike [translated 
means 250 boxes 360 fancy Verdillis] same brand. Wiring guarantee.” 


Later on same day plaintiff wired Grice as follows: 


“Telegram received late. We have only 120 boxes same brand. Will 
substitute balance for brands equally good. On receipt of bank guar- 
antee will ship car.” 

Pursuant to the foregoing correspondence, defendant on July 31, 
1916, wired plaintiff as follows: 

“Will honor your draft on United Fruit & Vegetable Company for 
fifteen hundred dollars.” 

On August 3, 1916, plaintiff sent defendant a sight draft, bill of 
lading attached for the lemons referred to. On August 8, 1916, Grice 
notified plaintiff that the lemons had arrived, but were found on exam- 
ination to be imperfect, not what had been ordered, and that he could 
not use them. On the same day plaintiff wired Grice as follows: 

“Car arrived Cleveland last Friday. You should have informed us 
sooner. Absolutely refuse to make allowance. If car intact forward 
to G, Cantanzara Sons, Pittsburgh. Produce Yards Delivery. Our mar- 
ket to-day for 360, fifty cents to a dollar higher. Rush answer.” 

On the same day Grice wired plaintiff that car had been diverted to 
Pittsburgh as directed. Thereupon defendant refused to accept the 
draft in question and returned same to plaintiff. The lemons were 
sold by Cantanzara Sons at a loss of $430.92 for which amount the 
learned court below directed judgment against defendant with inter- 
est and costs, and from which judgment defendant appeals. 

It was agreed by the parties hereto for the purpose of this suit that 
the shipment of lemons in question was not up to standard and did 
not conform to the contract and that the United Fruit & Vegetable 
Company, defendant’s client, was justified in refusing to accept the 
same. 

The basis of this action is section 223 of the Negotiable Instruments 
Law (Consol. Laws, c. 38) which provides that— 
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“An unconditional promise in writing to accept a bill before it is 
drawn is deemed an actual acceptance in favor of every person who, 
upon the faith thereof, receives the bill for value.” 

This provision of law is a re-enactment of 2 R. S. (6th Ed.) p. 1160, 
Section 8, and has been construed as not penal in nature and entitled 
to a reasonable interpretation with a view to accomplish the purpose 
intended. Louisiana Nat. Bk. v. Schuchardt, 15 Hun, 405, 409. In the 
consideration of the case at bar, it is well to remember that the origi- 
nal parties to the transaction in question are the only parties now 
involved. No intervening rights, such as innocent holder for value or 
third parties’ claims, are concerned. Plaintiff was the drawer of the 
draft, the United Fruit & Vegetable Company the drawee and de- 
fendant the acceptor thereof. In view of the conceded fact that the 
lemons in question were not up to standard, and failed to conform to 
the contract, and that the United Fruit & Vegetable Company was 
justified in refusing to accept same in performance thereof, it must 
be held that plaintiff did not “receive the bill for value.” This is 
clearly apparent, not alone from the facts stipulated, but from the 
very intent of the parties based thereon. The acceptance and honor- 
ing of the draft were dependent on plaintiff’s performance of its con- 
tract in the terms mentioned, and its conceded failure so to do strips 
the transaction of any consideration moving to defendant by plaintiff 
which would justify the claim of plaintiff as a holder of the draft for 
value. 

It follows that the judgment appealed from must be reversed, and 
judgment directed for defendant on the merits, with costs. All con- 
cur. 


TAXATION. 


Bretz v. El Reno State Bank, Supreme Court of Oklahoma, December 31, 1918. 
177 Pac. Rep. 362. 


Where the assessment of a state bank was increased without 
notice, by the county board of equalization adding the value of 
state public building bonds held by the bank, which were exempt 
from taxation, the tax was illegal to the amount of such increase, 
and the bank’s remedy was to pay the tax levied, and sue for re- 
covery of the illegal portion. 

Error from District Court, Canadian County; John W. Hayson, 
Judge. 

Action by the El Reno State Bank against Robert Bretz, County 
Treasurer of Canadian County, Okl. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 
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E. F. Maley, of El Reno, for plaintiff in error. 

Fogg & Bennett, of El Reno, for defendant in error. 

OWEN, J. This action was instituted by the El Reno State Bank, 
in the district court of Canadian county, against the county treasurer, 
to cover $418.72 alleged illegal taxes paid under protest. A jury was 
waived, and the case tried by the court and judgment rendered for the 
bank. 

It appears that the bank, on February 15, 1915, delivered to the 
county assessor of Canadian county a sworn statement of its capital 
stock, surplus, real estate and personal property. The personal prop- 
erty was listed at a valuation of $29,450, which included public build- 
ing fund bonds issued pursuant to chapter 89, S. L. 1911, to the amount 
of $25,000. Claiming these bonds exempt from taxation, the bank 
deducted that amount from its item of personal property, leaving that 
item, $4,450, subject to assessment. No change was made in this 
assessment by the assessor, or by the county board of equalization at 
its initial session. 

The state board of equalization directed an increase in the valua- 
tion of Canadian county, amounting to something over $180,000, which 
included an increase of $41,200 in the valuation of the state banks 
of the county.. Upon receipt of this order, the county board increased 
the valuation of the personal property of this bank by adding $25,000, 
the amount of the building bonds owned by the bank. This increase 
was made without notice to the bank, and no appeal was taken from 
this action of the county board. 

Plaintiff in error contends that the increase was made by the 
county board in obedience to the order of the state board and accord- 
ing to the provisions of section 6, art. 1, c. 107, S. L. 1915, and no 
notice to the bank was necessary. In that connection it is urged 
that the bank’s remedy, if any, was by appeal from the action of the 
county board. 

The lower court found from the evidence that the action of the 
county board was not in compliance with the order of the state board. 
It appears these public building fund bonds were added to the assess- 
ment of the bank, and in that manner the value of the personal prop- 
erty increased by the amount of the bonds. There was no increase 
in the valuation of any of the property listed by the bank as taxable. 
The statute referred to prescribed the method to be followed by the 
county board in order to increase the valuation of the county. Such 
increase shall be provided for. First, by placing on the tax rolls, 
at its fair cash value, any property subject to taxation which has 
been omitted; second, if the valuation of such omitted property 
be not sufficient to meet the raise ordered by the state board, 
then the county board shall proceed to raise the valuation of such 
property as may be found to be under value; third, if the increase 
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so provided for be still insufficient, then the county board shall 
order a raise in valuation of all property equalized by the county 
board in a sufficient amount to raise the valuation to the valuation 
placed by the state board. 

. There is no contention that any of the property listed was under- 
valued, or that there was an increase in the value of all the property 
listed, or that any property had been omitted other than these public 
building bonds. The statute authorizes the county board to place on 
the tax rolls any omitted property subject to taxation, not exempt 
property. ithe 

- The act under which these bonds were issued provides they shall 
be exempt from taxation. This act was construed and the bonds 
held to be exempt in the case of In re Assessment First National 
Bank of Chickasha, 160 Pac. 469, L. R. A. 1917B, 294. ; 

Where the increase in valuation is made by placing omitted taxable 

property on the tax roll, or by increasing the value of the listed prop- 
erty found to be under value, or by increasing the valuation of all 
the property listed, an appeal may be taken from the extension of 
such increase in the same time and manner as from original equaliza- 
tion. Section 2, subd. B, of this act provides the method of appeal 
from original equalization. Under'the provision of this section, if 
the county. board increases the valuation of any property above the 
value returned by the assessor, notice shall be given of the amount 
of this increase, and the taxpayer has ten days from the mailing of 
such notice in which to appeal. It is admitted the bank had no notice 
of the increase of its original assessment. 
. These bonds being exempt from taxation, the amount of the tax 
levied against their value, which is admitted to be the amount sued 
for, is illegal. Section 7, subd. B, art. 1, of this statute provides that 
in all cases where the illegality of the tax is alleged to arise by reason 
of some act for which the law ‘provides no appeal, the aggrieved per- 
son may pay the full amount of the tax, and upon proper notice sue 
to recover the illegal portion. The term “illegal” in its common ac- 
ceptation signifies that which is contrary to the principles of law as 
distinguished from rules of procedure. Bartin v. Saunders, 16 Or. 
51, 16 Pac. 921, 8 Am. St. Rep. 261; State v Norton, 69 S. C. 454, 48 
S. E. 464. 

The tax levied against these bonds is illegal because not authorized 
by law. It is not an excessive valuation of taxable-property, and, had 
the alleged illegality of the tax arisen by increasing the bank’s assess- 
ment by either of the methods prescribed by section 6 of this act, 
then the remedy would have been by appeal. Our attention has not 
been called to any statute providing for appeal when exempted prop- 
erty is added, without notice, to the tax roll. To hold that section 
6 of the act provides for appeal where the alleged illegality of the 
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tax occurs by an increase of the assessment in either method pre- 
scribed by that section, and that section 7, subd. B, art. 1, of this act 
applies where the tax is not authorized by law, as in this case, is to 
give effect to both sections. The general rule is that the entire act 
must be construed so as to give effect.to every section where such 
construction is possible. Roma Oil Co. v. Long, 173 Pac. 957, and 
authorities there cited. 

The defendant in error paid the entire amount of the tax levied 
against it, and, proceeding under section 7, subd. B, art. 1, of the 
act, brought this action to recover that portion of the tax assessed 
against the exempted bonds. The statute provides no appeal where 
such assessment is made without notice. Therefore the judgment of 
the lower court is affirmed. 

All the Justices concur. 


LOAN ON SECURITY OF TRUST SAVINGS ACCOUNT. 


Corn Exchange Bank v. Manhattan Sav. Inst., New York Supreme Court, Appellate 
Term, January 15, 1919. 173 N. ¥. Supp. 799. 





A savings bank account stood in the name of a woman in trust 
for her stepdaughter. She made inquiry at the plaintiff bank 
concerning a loan on the security of the pass-book and was told 
that if the account was transferred to her individual name the 
loan would be made. The account was transferred and the loan 
subsequently made without the knowledge or consent of the step- 
daughter. It was held that the savings bank could rightfully 
transfer the account without inquiry as to the purpose for which 
it was made, and that the plaintiff bank was not put upon any fur- 
ther inquiry than was required of the savings bank. Consequent- 
ly, it was decided that, notwithstanding the fact that the plaintiff 
bank knew that it was making a loan to a trustee, for her indi- 
vidual purposes, upon the security of the trust fund, the plaintiff 
was entitled to hold the security as aganist the beneficiary of the 
trust. 















Appeal from Municipal Court, Borough of Manhattan, First Dis- 
trict. 

Action by the Corn Exchange Bank against the Manhattan Savings 
Institution, impleaded with Florence Blenderman. From a judgment 
in favor of last-named defendant, the plaintiff appeals. Reversed, 
and judgment directed in favor of plaintiff. 

Argued December term, 1918, before GUY, BIJUR, and DELE- 
HANTY, JJ. 

Scott, Gerard & Bowers, of New York City (Spotswood D. Bow- 
ers and John F. Couts, both of New York City, of counsel), for ap- 
pellant. 



























THE BANKING LAW JOURNAL 169 


John E. Brady, of New York City, for respondent. 
GUY, J. This case comes to this court on appeal from a decision 
of the Municipal Court in favor of the defendant Florence Blender- 
man, who had been impleaded by an order of the court, which also 
directed the dismissal of the action as to the defendant Manhattan 
Savings Institution, upon that institution paying the sum of $500 into 
court. 

The action was brought to recover $500 loaned on the 11th day of 
January, 1915, by the Corn Exchange Bank to Mamie Blenderman 
upon the security of a savings bank book of the Manhattan Savings 
Institution, issued in her name as an individual, showing $595.73 on 
deposit. An assignment of $500 due under this book was made by 
said Mamie Blenderman to the Corn Exchange Bank at the time of 
this loan, and the Manhattan Savings Bank was at once informed 
of the assignment, and acknowledged receipt of such notice on Jan- 
uary 13, 1915. After Mamie Blenderman had failed to pay the loan 
to her, the savings bank book, together with the assignment, were 
presented by the Corn Exchange Bank to the said Manhattan Savings 
Bank on January 16, 1918, and payment was refused, with the state- 
ment that “payment had been stopped.” 

Defendant proved that on or about November 23, 1914, an account 
had been opened in said savings institution in the name of Mamie 
Blenderman, in trust for Florence Blenderman, and that the moneys 
in said account were the property of said Florence Blenderman; 
that on or about January 5, 1915, said Mamie Blenderman applied 
to plaintiff for a loan, informing plaintiff that she could furnish as 
collateral security a pass book, described as an account in the name 
of “Mamie Blenderman, in trust for Florence Blenderman,” in the 
Manhattan Savings Institution, and thereupon plaintiff informed said 
Mamie Blenderman that, while it could not take that pass book as se- 
curity, yet if the money should be withdrawn by the trustee, and de- 
posited in the name of the trustee, as an individual, and a new pass 
book issued, such new pass book would be taken as security ; and that 
thereupon, without the knowledge of the defendant Florence Blen- 
derman said Mamie Blenderman drew out said trust fund and rede- 
posited same in her name as an individual—and it is contended by 
defendant that plaintiff, knowing that the fund was a trust fund, was 
put upon inquiry as to whether the fund was being diverted from the 
purposes of the trust. 

There can be no question that the savings institution could right- 
fully; without inquiry as to the purpose for which the transfer was 
being made, permit the transfer of the moneys from the account of 
Mamie Blenderman, in trust for Florence Blenderman, to the indi- 
vidual account of Mamie Blenderman (Wickenheiser v. Colonial 

Bank, 168 App. Div. 329, 153 N. Y. Supp. 1035, affirmed Same v. 
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Herring, 224 N. Y. 938, memorandum page 113, 121 N. E. ——; 
Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A. 
1916F, 1059) ; and we are*unable to see that plaintiff, in the light of 
all the facts proved by defendant, was put upon any further or other 
inquiry than was required of the savings institution in transferring 
the account from a trust account to an individual account. 

The judgment must therefore be reversed, and judgment directed 
in favor of plaintiff for the full amount named, with $30 costs in this 
court and costs in the court below. 

DELEHANTY, J., concurs. 

BIJUR, J. I dissent. This action was originally brought against 
the defendant Manhattan Savings Institution, to recover $500 upon 
an assignment to that extent of a savings bank account represented by 
a book issued by it to one Mamie Blenderman. The impleaded de- 
fendant, Florence Blenderman, claims that the account was held in 
trust for her by Mamie Blenderman, who is her stepmother. It ap- 
pears without contradiction that the moneys in the account were the 
property of Florence, and that the account had for some years prior 
to the transaction involved in the present suit stood in the name of 
“Mamie Blenderman, in trust for Florence”; that early in January, 
1915, Mamie asked her stepson, Florence’s brother, to apply to the 
plaintiff for a loan; that the brother— 


“Went to inquire as to whether my stepmother could negotiate a loan 
with the bank for $500... . . They [the bank] said it would be 
necessary to give security. . . . Then I spoke of the pass book 
that was in the Manhattan Savings Institution, that my stepmother 
heid in trust for my sister Florence. . . . Then he [the manager 
of the bank] said they could not make a loan on the book, being in 
trust ; so I made a suggestion that, if the book was transferred to my 
stepmother’s name, if the loan could be made. Mr. Kellum [the man- 
ager] said that, provided the book was in my stepmother’s name, and 
she was making the loan, they could lend the money. That was all 
that day. A few days later I went to the Manhattan Savings Institu- 
tion, and the account was transferred from ‘Mamie, in trust for 
Florence,’ to ‘Mamie Blenderman.’” 


And thereafter the loan was made in due form. Upon this state 
of facts I have no doubt that the Manhattan Savings Institution was 
warranted in changing the account from the name of “Mamie Blender- 
man, in trust for Florence Blenderman,” into the name of Mamie 
Blenderman as an individual. Wickenheiser v. Colonial Bank, 168 
App. Div. 329, 153 N. Y. Supp. 1035, affirmed Same v. Herring, 224 
N. Y. Memoranda, page 113, 121 N. E. See, also, Bischoff v. 
Yorkville Bank, 218 N. Y. 108, 112 N. E. 759, L. R. A. 1916F, 1059, 
The fact, however, that the Manhattan Savings Institution was justi- 
fied in either changing the name of the account, or, as it might have 
been, paying the actual money to the trustee, who had the legal title 
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thereto, did not convert the trust fund into individual property of the 
trustee.. The uncontradicted testimony of the brother of the defend- 
ant Florence Blenderman establishes that the plaintiff had notice that 
the funds were held by Mamie in trust for Florence, and that Mamie 
was seeking a loan for her own benefit as an individual upon the se- 
curity of the trust fund. 

We have not to decide whether there would be any infirmity in 
the plaintiff’s position, had an application for a loan been made by or 
on behalf of the trustee, without further circumstance or explana- 
tion. It may well be that under such circumstances the plainti‘f 
night have been entitled to presume that the trustee would use the 
loan for the trust purposes. Here, however, the refusal to make the 
loan while the account stood in a form expressing the trust indicates 
plaintiff’s appreciation of the fact that the loan was sought, not for 
the benefit of the trust, but for the individual purposes of the trustee. 
It was therefore, to say the least, put upon inquiry as to whether 
the beneficiary consented to such use of her estate. Her testimony 
at the trial, which was. believed, was to the effect that she had not 
so consented. Upon familiar principles, therefore, the claim of the 
plaintiff in this case was subject to the equity in favor of Florence. 
See, generally, First National Bank v. National Broadway Bank, 156 
N. Y. 459, 51 N. E. 398, 42 L. R. A. 139; Rochester Co. v. Paviour, 
164 N. Y. 281, 58 N. E. 114, 52 L. R. A. 790; Squire v. Ordemann, 
194 N. Y. 394, 87 N. E. 435. 

In my opinion, therefore, the judgment rendered was correct, and 
should be affirmed, with costs to respondent. 




























REDUCTION OF CAPITAL STOCK OF A BANK. 






Perry v. Bank of Commerce, Supreme Court of Mississippi, January 13, 1919. 80 
So. Rep. 332. 





Upon the reduction of the capital stock of a bank, the liability 
to certain stockholders of other stockholders and officers, who 
squandered the assets of the bank, is not released. It is not a 
valid objection to the reduction of the capital stock of a bank 
that one of the stockholders will thereby be required to receive a 
fractional part of a share. 









Appeal from Chancery Court, Grenada County; J. G. McGowen, 
Chancellor. 

Suit by the Bank of Commerce against J. C. Perry. Judgment for 
plaintiff, and defendant appeals. Affirmed. 
See, also, 116 Miss. 838, 77 South. 812. 
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Roane & Roane, of Grenada, and Green & Green, of Jackson, for 
appellant. 

McLean & Carothers, of Grenada, for appellee. 

SMITH, C. J. Appellee exhibited its bill in the court below setting 
forth, in substance, that it is a corporation duly chartered under the 
laws of the state of Mississippi, and that its capital stock, before the 
amendment to its charter hereinafter referred to, was $35,000; that, 
at a meeting of its stockholders regularly called and participated in 
by a majority thereof, its capital stock was reduced to $25,000; and 
it was ordered “that the certificates of stock now outstanding be 
called in and new certificates be issued in lieu of said old certificates 
in proportion to the amount of stock now held by each stockholder, 
the new certificates be issued upon the said reduced capital,” and that 
this amendment to its charter was approved by the state in the 
manner required by law. 

Appellant was the owner of 9 shares of appellee’s capital stock 
which, under the amendment to its charter, he is required to sur- 
render and to receive in lieu thereof new certificates for 6 3/7 shares, 
but which he declined to do. The prayer of the bill is that appellant 
be required to surrender his old, and receive the new, shares of stock. 
Appellant demurred to the bill, his demurrer was overruled, an appeal 
was taken to this court, and the decree overruling the demurrer was 
affirmed and the cause remanded for further proceedings. Perry v. 
Bank, 116 Miss. 838, 77 South. 812. On the return of the cause to 
the court below, appellant filed an answer which, among other things, 
set forth that appellee’s business had been so carelessly and negli- 
gently conducted that about one-third of its capital stock had been 
lost, “that said loss was due to improper loans made by those seeking 
to reduce said capital stock, and that the sole cause of said attempted 
exercise of this power is to continue to control the portion of the 
trust fund belonging to this respondent in that business which said 
complainant has made unprofitable and a losing venture,” and that 
the amendment to appellee’s charter “was passed solely for the pur- 
pose of covering up the bad management of said directors and other 
officers who controlled the majority stock in said corporation.” 

Appellee excepted to this answer for two reasons: First, that “it 
sets up no ground of defense to the bill of complaint”; and, second, 
that all the defenses therein sought to be set up are decided ad- 
versely to appellant when its demurrer was overruled. This excep- 
tion was sustained by the court, and, appellant declining to plead 
further, a decree was rendered according to the prayer of appellee’s 
bill. 

If appellee desired to test the sufficiency of the matter set forth 
in appellant’s answer to bar its right to relief, it should not have 
excepted thereto, but should have set the cause down for hearing on 
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the bill and answer; but the result reached in the court below is 
the same as would have been had the cause been tried according to 
the proper mode of procedure. 


“An answer under oath is both a pleading and a deposition. As a 
pleading, it is not subject to any test as to its sufficiency except at a 
hearing on bill and answer; the test then being as to whether it is 
sufficient to bar complainant’s right to relief. As a deposition, how- 
ever, an answer can be excepted to, on the ground of the insufficiency 
of its responses to the charges and interrogatories contained in the 
bill. The exceptions challenge the sufficiency of the answer as a 
deposition, pointing out with particularity wherein the answer fails 
to respond to the discovery called for in the bill.” Gibson’s Suits in 
Chancery, § 420. 


See Rosamond v. Carroll County, 101 Miss. 701, 57 South. 979. 

Appellant’s contention that appellee has no right under its charter 
to issue or to require him to accept a certificate for a fractional 
part of a share of stock is without merit. 

The ground upon which appellant bases his contention that the 
matters hereinbefore set forth in his answer should bar appellee’s 
claim for the relief prayed for is that, if the reduction in appellee’s 
capital stock is permitted, the liability to appellee and its stockhold- 
ers of those of its officers and stockholders who are alleged to have 
squandered its assets will be released, and that therefore appellant’s 
property, that is, his interest in the amount that could be recovered 
against the defaulting officers and stockholders, will be taken from 
him without compensation and against his will; but this reduction 
of appellee’s capital stock will have no such effect, consequently this 
contention is also without merit. 

The other questions presented by this record were passed on in 
the former appeal. 

Affirmed. 


DISCOUNT OF DRAFT ATTACHED TO BILL OF 
LADING. 


Pirst Nat. Bank of Claremore v. Stallings, Supreme Court of Oklahoma, January 
21, 1919. 177 Pac. Rep. 373. 


Where the drawer of a sight draft, with bill of lading attached, 
indorses the same and delivers it to the bank in regular course of 
business and receives credit for the amount thereof, which is 
checked out the following day, such transaction operates to pass 
the title to the property called for by the bill of lading to the 
bank, and where such bank forwards the draft to its nr andeemned 


WOTE.—For other ctmiias octets see Banking Law Journal Digest and 
Supplement, § 74. 
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ent at the place where the drawee resides for collection, and the 
same is presented and paid, the proceeds of the draft belong to 
the forwarding bank. Consequently the fund is not subject to 
garnishment proceedings by a creditor of the shipper. 

Commissioners’ Opinion, Division No. 2. 

Error from District Court, Pittsburgh County; R. W. Higgins, 
Judge. 

Action by Thomas J. Stallings and Davis Stallings, doing business 
under the name of Stallings & Son, against the Claremore Mill & 
Elevator Company, in which the First National Bank of Claremore 
intervened. Judgment for plaintiffs against defendant and inter- 
vener, and the intervener brings error. Reversed and remanded, 
with directions to enter judgment for intervener. 

_Hatris, Howard & Nowlin, of Oklahoma City, and H. Tom Kight, 
of Claremore, for plaintiff in error. 

W. J. Hulsey, of Hartshorne, for defendants in error. 

GALBRAITH, C. Stallings & Son, merchants at Hartshorne, 
Pittsburgh county, Okl., commenced an action in the superior court 
of Pittsburgh county against the Claremore Mill & Elevator Com- 
pany, a domestic corporation with principal office at Claremore, in 
Rogers county, Okl., alleging that the defendant was indebted to 
them in damages by reason of the breach of contract for the ship- 
ment of mill products in the sum of $425, alleging that the defendant 
was a nonresident of the county, and filed an affidavit of garnish- 
ment against the First National Bank of Hartshorne, alleging that 
it was the custodian of funds belonging to the defendant. Summons 
was issued for thé defendant and service thereof made in Rogers 
county. The First National Bank of Claremore intervened in the 
action and alleged that it was the owner of the funds garnished and 
that same did not belong to the defendant. 

Issue was joined, and the cause was transferred to the district 
court, and, a jury being waived, the cause was submitted to the 
court on two questions: 

First. Whether or not the money held by the garnishee belonged 
to the intervener or to the defendant at the time of the service of 
garnishment on September 16, 1913. 

Second. If it was found that the money belonged to the inter- 
vener, whether or not the court had jurisdiction in the case under 
the pleadings filed. 

At the close of the evidence and the argument, the court, without 
making any specific findings of fact, found that the intervener should 
take nothing by reason of its plea of intervention, and in favor of 
the plaintiff and against the defendant, and directed that tHe funds 
held by the garnishment be paid into court. 

The intervener appealed and urges a reversal of the judgment 
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on the ground that the court erred as a matter of law in failing to 
find that the funds in controversy belonged to the intervener. There 
is no controversy as to the law between the counsel in this case, 
but there is a slight disagreement as to the facts. The defendant in 
error contends that, this being a law case, the facts were submitted 
to the court for determination, and that the finding, being supported 
by the evidence, is conclusive and not subject to review; that, the 
court having found that the money in controversy belongs to the 
defendant and not to the intervener, that finding is final. 

It is contended on behalf of the plaintiff in error that, as a matter 
of fact, the court did not so find, and that, if such finding was actu- 
ally made, it is not supported by the evidence and should for that 
reason be set aside. It does not appear from the record, other than 
by inference, that the court made any finding on the question of fact 
submitted to it, namely, as to the ownership of the money in con- 
troversy. ’ 

The facts disclosed by the evidence were, in brief, as follows: 

That the Claremore Mill & Elevator Company, the defendant be- 
low, was a customer of the First National Bank of Claremore, the 
intervener ; that on the 8th day of October, 1913, the mill company 
presented to the bank a draft for $420 drawn on Stallings & Son at 
Hartshorne, to which was attached a bill of lading issued by the 
railroad company. for the shipment of certain mill products from 
Claremore to Hartshorne for delivery to Stallings & Son, drawees 
of the draft; that the bank gave the mill company credit on its 
account for the face of the draft, and on the day following the mill 
company checked the money out of the bank and had an overdraft 
amounting to several hundred dollars, and that its account from that 
date to the 16th day of October, when the garnishment summons ~ 
was served on the Hartshorne Bank, was overdrawn; that the bank 
forwarded the draft to the First National Bank of Hartshorne for 
collection and remittance to it; that the draft was paid by the payees 
when presented, but before the proceeds thereof were remitted to the 
forwarding bank at Claremore, the garnishment summons was 
served upon the bank at Hartshorne; that the money in controversy 
was the proceeds of the draft so drawn and forwarded. 

It is contended on behalf of the plaintiff in error that, under these 
facts, the intervener as a matter of law was the purchaser of said 
draft in due course, and that the title to the property described in the 
bill of lading passed to it, and thatthe proceeds of the draft be- 
longed to it; that the judgment of the trial court is not supported 
by the evidence and is contrary to law and should be vacated and 
judgment directed to be entered in its favor. 

It is admitted in the brief of the defendant in error that the law 
applicable and controlling was announced by the Supreme Court of 
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the Territory in Morrison & Co. v Farmers’ & Merchants’ Bank of 
Los Angeles, 9 Okl. 697, 60 Pac. 273, and was followed and affirmed 
by this court in Forbes v. First National Bank of Enid, 21 Okl. 206, 
95 Pac. 785; Wood v. Stickle et al., 36 Okl. 592, 128 Pac. 1082; State 
National Bank of Oklahoma City v. Wood, 43 Okl. 251, 142 Pac. 1002; 
Marsh Mill. & Grain Co. ¥. Guaranty State Bank of Ardmore, 171 
Pac. 1122, L. R. A. 1918D, 704. 

Under the law as announced in these decisions, the judgment of 
the trial court cannot be sustained. 

An examination of the facts convinces us that the finding of the 
trial court, if in fact he made such finding, finds no support in the 
evidence, and a consideration of the law applicable constrains us to 
hold that the money in controversy belonged to the First National 
Bank of Claremore, and that the judgment of the trial ‘court to the 
contrary was error. We therefore conclude that the judgment ap- 
pealed from should be vacated, and the cause remanded to the trial 
court, with direction to enter judgment in favor of the intervener for 
the funds in controversy and for its costs. 

PER CURIAM, Adopted in whole. 


CHECK REFUSED BECAUSE OF FAILURE TO 
CREDIT DEPOSIT. 


Gutman v. Bronx Borough Bank, New York Supreme Court, Appellate Term, January 
2, 1919. 173 N. ¥. Supp, 477. 


In making a deposit in the defendant bank the plaintiff incor- 
rectly wrote her name on the deposit slip. She called the teller’s 
attention to the error but the deposit, nevertheless, was not 
credited to her account. As a result of this the bank thereafter 
refused to pay a check for $200, drawn by the plaintiff, on the 
ground that it was an overdraft. It was held that plaintiff was 
entitled to damages in the sum of $1,000. 


Action by Marie Gutman against the Bronx Borough Bank. From 
a judgment for plaintiff for $1,000 and costs, defendant appeals. 
Affirmed. 

Argued December term, 1918, before GUY, BIJUR, and DELE- 
HANTY, JJ. 

Benjamin F, Gerding, of New York City (E. O, Austin and John 
Boyle, Jr., both of New York City, of counsel), for appellant. 

Abraham Lipton, of New York City, for respondent. 

PER CURIAM. Plaintiff sent a deposit of $40 to the defendant 


NOTE.—For other similar decisions see Banking Law Journal Digest ana 
Supplemént, § 179. 
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bank of October 29, 1917, to be credited to her account. Her name 
was M. Gutman. The bank also carried an account of H. M. Gutman, 
a relative. By error plaintiff’s deposit slip was made out in the name 
of H. M. Gutman. Plaintiff proved, however, that she notified the 
bank of the error, and corrected it at the time by making out another 
slip. The deposit was entered in M. Gutman’s passbook by the teller, 
and her balance then according to the testimony was $226. A few 
days thereafter plaintiff drew her check for $200, payable to her 
brokers, to cover her brokerage account. The check was deposited 
and returned without payment, for the alleged reason that plaintiff 
did not have sufficient funds to meet it. She states that her brokers 
thereupon “sold her out and that she lost everything.” 

The plaintiff testified without objection that she had paid $800 in 
cash to her brokers for the holdings on her account, and had de- 
posited $200 bonds as collateral security. Miss Nauman, the young 
lady who made the deposit of the $40, testified that when she pre- 
sented M. Gutman’s book at the bank window to make the deposit 
she discovered that the deposit slip was made to H. M. Gutman. It 
was also shown in the testimony that said deposit slip was made out 
by one Halpin. The witness swore that she called the attention of the 
receiving teller to the fact that the deposit was for M. Gutman’s 
account, and she says: 


“T fixed a slip, and he [the teller] said, ‘All right,’ and I walked 
away.” 

The teller was not called to give his version of the transaction. In 
charging the jury the court said: 


“It seems there was a confusion about depositing on account the 
checks and slips; but this young woman, the plaintiff here, who de- 
posited the money, says that there was a mistake in the slip, and 
that she asked the employee of the bank who received that slip to 
correct it, and he said that he would, and that she relied upon that, 
and went away, and subsequently this check was presented and dis- 
honored.” 

No exception was taken to this charge, nor any objection made 
in regard thereto. It will be seen, therefore, that there is ample 
ground in the record upon which to base a finding of negligence on 
the part of the defendant. Furthermore, there was a strong impres- 
sion created from the evidence adduced that the bank credited neither 
the account of M. or H. M. Gutman with the deposit in question. 
Defendant contended that it placed the deposit to the credit of H. M. 
Gutman. The latter’s passbook was admitted in evidence, showing 
that a balance was struck thereon on April 5, 1917, and that the 
account was closed out on November 12, 1917. The balance on 
April 5th was $112.87, and the balance as closed out by the bank was 
$112.87. If the deposit had been credited to the H. M. Gutman ac- 
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count in October, there should havé been a balance on November, 
12th of $152.87. 

The question of the proper measure of damages is raised for the 
first time on appeal. If the point had been brought up at the trial, 
and exception taken, the appellant’s position would doubtless demand 
consideration. It may have happened, however, that, had the de- 
fendant objected to the testimony in question, the plaintiff would 
have shown her damage by the established rule. She was not cross- 
examined on the point, no objection of any kind was raised to the 
effect that the testimony was incompetent and insufficient, no motion 
was made to dismiss the complaint, no exception to the judge’s 
charge was taken, no evidence by the defendant was sought to be 
introduced as to the proper measure of damages, and no request 
to charge was submitted in connection therewith. The complaint 
and the bill of particulars set forth the theory of damages upon which 
the plaintiff relied, which was the same as developed upon the trial. 
It appears to this court that the testimony now objected to for the 
first time was not the proper method of proving the plaintiff’s dam- 
ages, but we see no valid reason under the authorities to disturb 
the verdict. The parties had the right to try their case upon the 
theoty which was followed in the court below, and, having done so, 
a different theory cannot be advanced as a ground for reversal on 
appeal. It is well established that, if a party acquiesces in a course 
of procedure which assumes the existence of a fact, he will be deemed 
to have admitted it, and the fact will be treated on appeal as beyond 
the reach of any objection not made upon the trial. Kenneally v. 
New York City Ry. Co,, 91 N. Y. Supp. 770. 

Judgment accordingly affirmed, with $25 costs. 

BIJUR and DELEHANTY, JJ., concur. 

GUY, J., dissents. — 


RIGHT TO DIVIDENDS ON SALE OF BANK STOCK. 


Bank of Waverly v. Daily, Supreme Court of Nebraska, December 14, 1918. 170 
Mw. W. Rep. 183. 


In the case of a contract to sell shares of stock in a bank, by 
which one party “agrees to sell” and the other “agrees to pur- 
chase,” and the contract provides that the shares are to be paid 
for on or before a certain date, and nothing is said with reference 
to dividends, the dividends, declared while the contract is still - 
executory, belong to the purchaser and not to the seller. 


Appeal from District Court, Lancaster County; Stewart, Judge. 
Action by the Bank of Waverly against John W. Daily, with coun- 
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‘terclaim by defendant. From a judgment against defendant on ‘his 
‘counterclaim, he appeals. Affirmed.’ 

B. F Good and A. M. Bunting, both of Lincoln, for appellant. 

Lincoln Frost and H. W. Baird, both of Lincoln, for appellee. 

CORNISH, J. Action against defendant as guarantor of the pay- 
ment of 80/100 of certain notes held by plaintiff. Defendant admits 
his liability as guarantor, but alleges a counterclaim, in which he 
asks judgment against plaintiff for certain dividends on 20 shares 
of stock. From a judgment against defendant on his counterclaim, 
he appeals. 
' Defendant’s liability as guarantor and his claim for dividends 
grows out of a certain contract, dated July 8, for the sale of 80 
of the 100 shares of the plaintiff bank, had between defendant, vendor, 
and R. M. Beale and E. W. Negus, vendees. The contract is, in part, 
substantially as follows: 


(1) Vendor (the defendant) “agrees to sell,” and vendees * ‘agree 
to purchase,” 60 shares (par value $100 each), for $12,000, “to be paid 

* * on or before August 1, 1913.” 

(2) Vendor guarantees payment of all notes of the bank “in pro- 
portion to the amount of stock sold under this contract.” 


(4) The vendees “shall acquire, as of the date of the” contract, 
“their proportionate beneficial interest, to wit, sixty one hundredths 


(60/100) part of the entire assets of said bank.” 

(5) “It is further agreed, and is a part consideration for this con- 
tract, that parties of the second part shall buy of party of the first 
part, the remaining 20 shares of stock held by him after said 60 
shares have been sold, at any time they may want them, ten shares 
in six months and 10 shares on or before one year, and at the same 
price paid for the said 60 shares, and party of the first part agrees 
to sell at any time. 

(6) “All shares of stock herein provided to be sold by party of 
the first part to parties of the second part shall, upon payment there- 
for as herein provided, be duly assigned and transferred to the said 
second parties or as they may direct; it being understood that all 
transfers and payments shall be made at the Bank of Waverly, Wav- 
erly, Lancaster county, Neb.” 

(7) “It is further expressly agreed and understood by first party 
that it is a part of the consideration for the second parties’ purchas- 
ing the foregoing shares of stock, that in addition to all other stipu- 
lations and agreements herein, parties of the second part are to re- 
ceive all earnings and profits of said bank on and after this date, 
accruing on the stock sold.” 


The parties took 60 shares and possession of the bank. On Janu- 
ary 9 following the bank declared a dividend. The next day 10 of 
the 20 shares of stock were paid for. On July 6 the bank declared 
another dividend. On‘July 15 the remaining 10 shares were paid for. 
Up to the times of these payments the 20 shares were listed by the 
‘bank in defendant’s name. 
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On a former appeal this court adopted the report of the commission 
recommending a reversal of judgment of the trial court sustaining 
the demurrer to defendant‘s counterclaim. In the adopted report, 
which defendant contends is the law of the case, the inquiry was 
whether by the terms of the written contract defendant was entitled 
to dividends on the 20 shares before they were paid for and trans- 
ferred on the books of the bank. The conclusion was reached that 
the parties did not understand the 20 shares to be sold at the time 
of the contract, else paragraph 4 of the contract would have read 
differently, and the vendees would then have acquired 80/100, instead 
of 60/100, of the assets of the bank. This construction was reason- 
able, although the contract showed that the 60 as well as the addi- 
tional 20 shares were to be paid for in the future. If “stock sold” 
in paragraph 7 of the contract could not refer to an executory trans- 
action, then the paragraph was useless. The words “foregoing 
shares of stock,” in paragraph 7, might refer to all the stock. 

The question was not free from doubt, but the court at that time 
had not before it the construction which the parties themselves 
placed upon the contract. It is plain that the purchasers of the 
stock in control of the bank understood they were entitled to the 
dividends, else they would have declared the dividends just after, in- 
stead of just before, paying for the stock. 

The evidence shows that defendant, after the contract was entered 
into, but before the 20 shares were paid for, voluntarily paid 80/100 
of notes held by the bank. If the parties did not consider the 20 
shares as stock sold, then the defendant’s liability was only 60/100 
of the notes. The evidence also shows that the contract, as origi- 
nally drawn, provided, in paragraph 5, for only an option to buy; 
that the words, containing the option, were stricken out; and that 
by interlineation in the handwriting of defendant the sale agree- 
ment was made absolute. The defendant himself testifies in one 
place that the change was made “to make it an absolute sale” of 
the 20 shares. The purchasers swear that the defendant required 
that they should take the whole 80 shares at the time. This explains 
the ambiguity in paragraph 4 of the contract. We are of opinion 
that the trial court was justified in finding that it was the under- 
standing of the parties that the whole 80 shares should be treated 
alike. Wilhoit v. Stevenson, 96 Neb. 751, 148 N. W. 963; Rev. St. 
1913, § 7909. 

If, however, we interpret the agreement merely as an executory 
contract for the sale of stock, we are of opinion that the purchaser 
of the stock, not the defendant vendor, was entitled to the 24 per 
cent. dividends declared. As said by an English judge, in consider- 
ing this very question: 

“T think it would be very strange if the matter were determined 
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otherwise ; for we know that the value of such property falls imme- 
diately a dividend is paid.” Black v. Homersham, L. R. 4 Exch. Div. 
24. 


The purchaser is entitled to the thing which both the parties must 
‘have contemplated was being contracted for; otherwise half of the 
value of the stock might be taken out of it. It is for this reason 
that this court has twice held that dividends on stock, held for 
security, go to the holder. Farmers’ & Merchants’ Nat. Bank v. 
Mosher, 63 Neb. 130, 88 N. W. 552; Central Nebraska Nat. Bank v. 
Wilder, 32 Neb. 454, 49 N. W. 369. This is not in conflict with the 
general rule that, in the absence of agreement to the contrary, 
dividends belong to the owner of the stock at the time they are 
declared. The purchaser is the equitable owner; the vendor is “a 
trustee sub modo for the vendee.” Nor are cases, where merely an 
option to buy is given, in point. In such case the purchaser may 
take, or not. Ordinarily the parties would contemplate the pay- 
ment of current dividends to the owner; but even then, it would 
seem, much might depend on the circumstances of the case and 
understanding of the parties. Currie v. White, 45 N. Y. 822; Phinizy 
v. Murray, 83 Ga. 747, 10 S. E. 358, 6 L. R. A. 426, 20 Am. St. Rep. 
342; Johnson v. Underhill, 52 N. Y. 203, 214. 

It appears that, in the commissioners’ report adopted by the court, 
we held to the contrary; but, inasmuch as the case does not turn 
upon this question, further comment is unnecessary. 

Affirmed. 


NEGOTIABILITY OF CERTIFICATE OF DEPOSIT— 
HOLDER IN DUE COURSE. 


White v. Wadhams, Supreme Court of Michigan, December 27, 1918. 170 HW. W. 


A certificate of deposit is negotiable although it provides that 
it is payable upon its return properly indorsed, that it shall bear 
interest at 2 per cent. if left six months, that it shall be subject 
to the rules of the savings department, that no interest shall be 
paid for the fractional part of a month, and that interest shall 
cease one year from its date unless renewed. 

The fact that a bank, purchasing a certificate of deposit issued 
by another bank, knew that the person offering the certificate 
for sale had received the same as a gift, does not affect the pur- 
chasing bank’s standing as a holder in due course. 


Appeal from Circuit Court, Kent County, in Chancery; William B. 
Brown, Judge. 





NWOTE.—For ‘other similar decisions see Banking Law Sounal Digest ye > one 
Supplement, §§ 85, 221. 











182 THE BANKING LAW JOURNAL 


- Action by Marl S. White against Frederick M. Wadhams and an- 
other, in which the State Savings Bank of Ann Arbor intervened. 
From the decree rendered, intervener appeals. Reversed, with direc- 
tions. 

Argued before OSTRANDER, C. J., and BIRD, MOORE, STEERE, 
BROOKE, FELLOWS, STONE, and KUHN, JJ. 

Arthur Brown, of Ann Arbor (E. R. Sunderland, of Ann Arbor, of 
counsel), for appellant. 

Swarthout & Master, of Grand Rapids, for appellee. 

KUHN, J. Plaintiff filed his bill to secure an accounting of a farm 
partnership existing between himself and the defendant Frederick 
N. Wadhams. The plaintiff prevailed, and the decree provides that 
the defendant Wadhams owes the plaintiff $492.24 and interest, and, 
in addition, plaintiff was given an attorney fee of $75, payable out 
of the partnership funds. The findings and the decree both state 
that a certificate of deposit was issued to the order of the defendant 
Wadhams December 18, 1916, by the defendant Hastings City Bank 
for $950, and that this fund was the sole avails of the partnership 
after the debts had been paid. On December 23, 1916, an injunction 
was issued and served on the Hastings City Bank and on the de- 
fendant Wadhams, inhibiting the latter from transferring the cer- 
tificate or drawing the money, and the bank from paying out the 
money. This injunction has been respected by the Hastings City 
Bank, but Wadhams transferred the certificate to his sister, Ida 
E. Wadhams, who, on December 3, 1917, presented it for payment at 
the State Savings Bank of Ann Arbor, then known as the State & 
German-American Savings Bank, which bank cashed it, paying there- 
for its full face value, partly in credit on a Liberty Bond, partly 
in cash, and partly in a certificate of deposit for $700, issued by 
the State Savings Bank, payable to the order of Clara E. Straith, 
the sister of Ida E. Wadhams. On December 15, 1917, while the 
hearing was in progress, the Ann Arbor bank filed its petition, ask- 
ing that it be allowed to intervene, on the ground that it was a good- 
faith purchaser of the $950 certificate, and an order was made per- 
mitting it to intervene, and it filed its answer. The $700 certificate 
issued by the State Savings Bank was presented on December 7, 
1917, to the First National Bank of Ypsilanti, which bank paid it in 
currency, and then mailed it to the Ann Arbor bank for credit to 
its account at the Ann Arbor bank. According to the testimony of 
the cashier of the Ann Arbor bank, the certificate was received by 
the Ann Arbor bank on the morning of December 8th, and was 
credited up to the account of the Ypsilanti bank, and about an hour 
after this was done Walz, the cashier, was called up by the assistant 
cashier of the Peninsular State Bank of Detroit, which bank is the 
correspondent of the Ann Arbor bank, and through which bank the 
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Ann. Arbor bank had sought to clear the Hastings bank certificate, 
and was informed that the $950 certificate had been protested by 
the Hastings bank on December Sth. It appears that the Ypsilanti 
bank, however, did not check out the money—that is, the $700— 
until after Mr. Walz had received this information from the Detroit 
bank. This certificate of deposit in question reads as follows: 


“Hastings City Bank 
“Hastings, Mich., Dec. 18, 1916. 
“F, N. Wadhams has deposited in this bank nine hundred and fifty 
dollars, $950.00,- payable to the order of self, upon the return of this 
certificate, properly indorsed, with interest at 2 per cent. per annum 
if left six months. 
“Subject to the rules of the savings department. 
“No interest for fractional part of one month. 
“Interest to cease one year from date, unless renewed. 
* “A. A. Anderson, Cashier. C.” 


It will be noticed that it was presented for payment at the Ann 
Arbor bank on December 3, 1917, more than 11% months after its 
date. The decree provides that the Ann Arbor bank was not a good- 
faith purchaser, and did not get the Hastings certificate in due course, 
not having taken it within a reasonably short time of its issue, and 
directs the Hastings bank to pay to the plaintiff the amount of the 
decree and costs. It further directs the bank to turn over the 
balance of the $950 certificate to the court, same to be subject to the 
further order of the court, after the rights of the parties in interest 
shall have been determined. The intervening defendant, the State 
Savings Bank of Ann Arbor, appeals. 

As stated by counsel for appellant in their brief, there are two 
questions presented on this appeal: 


I. Was the certificate of deposit for $950 a negotiable instrument ?: 

II. Was the State Savings Bank a holder in due course? 

I. The Negotiable Instruments Law provides that an instrument 
is negotiable which conforms to the following requirements (Comp. 
Laws 1915, § 6042): 


“First. It must be in writing and signed by the maker or drawer. 

“Second. It must contain an unconditional promise or order to pay 
a certain sum of money. 

“Third. It must be payable on demand or at a fixed or determin- 
able future time. 

“Fourth. It must be payable to order or to bearer; and 

“Fifth. Where the instrument is addressed to a drawee, he must 
be named or otherwise indicated therein with reasonable certainty.” 


The first requisite is present, and no question is raised in regard 
to it, and likewise the fourth and fifth requisites are not involved 
or questioned in this appeal. The second requirement, however, is 
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questioned by the plaintiff, who claims that the certificate of deposit 
is conditional in three respects, viz.: that it was payable out of a par- 
ticular fund; that it is conditional, because subject to the rules of 
the savings department; and that the amount is uncertain, because 
of the provision as to interest. 

With reference to the claim that the certificate of deposit was 
payable out of a particular fund, and therefore conditional, it is 
argued that, because the certificate of deposit is carried in the sav- 
ings department of the bank and subject to its rules, it is merely a 
charge on a particular fund, and therefore conditional. We are not 
impressed that there is any merit to this contention. While it is 
true that under our law the banks divide their business into savings 
and commercial departments, nevertheless the certificate of deposit 
was issued by the bank, and thus. became the obligation of the 
bank, and not of its savings department. The Negotiable Instru- 
ments Law provides (section 6044, Comp. Laws 1915): 


“An unqualified order or promise to pay is unconditional within 
the meaning of this act, though coupled with: 
“First. An indication of a particular fund out of which reimburse- 


ment is to be made, or a particular account to be debited with the 
amount.” 


The rule applicable to this situation is thus stated in 8 Corpus 
Juris, 123: 


“The true test in every case is: Does the instrument carry the 
general personal credit of the drawer or the maker, or only the 
credit of a particular fund?” 


In the situation here presented, we are clearly of the opinion that 
the certificate of deposit, as we have said, carried the credit of 
the Hastings City Bank, and not merely that of its savings depart- 
ment. 

Regarding the claim that the certificate of deposit is nonnego- 
tiable, as it lacks the certainty required of commercial paper, because 
it appears on its face that it is “subject to the rules of the savings 
department,” we think it is sufficient to say that the rules and regu- 
lations of the savings department are provided for by the banking 
law, and act as a protection to the bank against sudden demands 
to be met out of its rather unliquid assets. In our opinion, this pro- 
tection, given by the banking law to the bank, should not be con- 
strued to operate to put it out of the power of a savings bank to issue 
negotiable certificates from its savings department, in which depart- 
ment, under the banking practice, they are generally carried. 

The certificate of deposit provides for interest at 2 per cent. if left 
for six months, and further provides that interest is to cease one 
year after date, unless renewed. We do not think there is anything 
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uncertain about this, as it can readily and easily be ascertained, on 
examination of the certificate itself, the amount due thereon at any 
time. Cate v. Patterson, 25 Mich. 191. 

Is the certificate payable at an uncertain time? The rule of the 
bank with reference to time of payment was as follows: 


“Thirty days’ notice must, in all cases, be given in writing to the 
cashier at his banking office, during banking hours, before a deposi- 
tor will be entitled to withdraw his deposit or any part thereof.” 


There does not seem to be anything uncertain about this rule. By 
virtue of its terms the certificate becomes due 30 days after notice 
in writing given to the cashier. The time is clearly therein fixed, 
which must inevitably happen, and therefore it complies with the 
rule laid down in Wilson v. Campbell, 110 Mich. 580, 68 N. W. 278, 
35 L. R. A. 544, where it is said, as to the certainty of time required: 


“I think it is sufficient if a time be fixed which must inevitably 
happen. 


We are of the opinion that the certificate of deposit herein under 
consideration meets all the requirements of the statute, and must 
therefore be said to be a negotiable instrument. 

II. The Negotiable Instruments Law provides (section 6093, 
Comp. Laws 1915) as follows: 


“A holder in due course is a holder who has taken the instrument 
under the following conditions: 

“First. That it is complete and regular upon its face. 

“Second. That he became the holder of it before it was overdue, 
and without notice that it had been previously dishonored, if such 
was the fact. 

“Third. That he took it in good faith and for value. 

“Fourth. That at the time it was negotiated to him he had no 
notice of any infirmity in the instrument or defect in the title of the 
person negotiating it.” - 


It is urged that the certificate is not complete and regular upon 
its face, because it carries 2 per cent. interest, when it appeared usual 
and customary to pay 3 per cent. We see no merit in this contention, 
as the parties therto could agree upon any interest which is not con- 
trary to law. In an adjudicated case (Tripp v. Curtenius, 36 Mich. 
494, 24 Am. Rep. 610) the certificate carried no interest at all. In 
Beardsley v. Webber, 104 Mich, 88, 62 N. W. 173, the certificate 
carried 6 per cent. interest. 

This court has held that a certificate of deposit is a promissory 
note payable on demand, Cate v. Patterson, supra; Tripp v. Curte- 
nius, supra; Birch v. Fisher, 51 Mich. 36, 16 N. W. 220; Beardsley 
v. Webber, supra. This certificate was payable on demand, or 30 
days thereafter, according to the rules of the bank. Section 73 of 
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the Negotiable Instruments Law (section 6112, Comp. Laws of 1915) 
provides: 


“Where it is payable on demand, presentment must be made within 
a reasonable time after its issue.” 

Counsel for the plaintiff strenuously urge that the certificate was 
not presented within a reasonable time—that is, holding it for 11 
moths should be construed by the court as an unreasonable length 
of time, as a matter of law—and many cases with reference to prom- 
issory notes involving this question are called to our attention. In 
determining what is a reasonable time, we can again refer to Nego- 
tiable Instrument Law, § 2 (section 6041, Comp. Laws, 1915), where 
it is said: - 


“* * * In determining what is a ‘reasonable time’ or an ‘un- 


reasonable time,’ regard is to be had to the nature of the instru- 
ment, the usage of trade or business, if any, with respect to such in- 
struments, and the facts of the particular case.” 

We are of the opinion that a study of the instrument itself before 
us for consideration shows that a reasonable time within which it 
should be presented is one year after date, at which time the interest 
stops running. It provides that it shall carry 2 per cent. interest 
if left 6 months, and that interest shall cease one year from date, so 
that, if the payee is to enjoy the interest provision, he must let the 
certificate run not less than 6 months and not more than one year. 
The limitation of the interest period operates as a direct inducement 
to the holder of the certificate to present the certificate at the end of a 
year, as he is penalized if he does not present it at that time. The 
certificate was presented within the year, on December 5, 1917, or 
13 days less than a year for which it was to run as an interest-bear- © 
ing’ security. We do not think that it was the intention of the 
parties that the certificate of deposit was to be immediately pre- 
sented for payment, and the rule which seems applicable is thus 
stated by Daniel on Negotiable Instruments (6th Ed.) § 610, quoting 
Byles on Bills: 


“Sometimes the note is expressly made payable with interest, which 
clearly indicates the intention of the parties to be that though the 
holder may demand payment immediately, yet he is not bound to do 
so 


” 
. 


See’ Kirkwood v. First National Bank, 40 Neb. 484, 58 N. W. 1016, 
24 L. R. A. 444, 42 Am. St. Rep. 683; Pierce v. State Nat. Bank, 215 
Mass. 18, 101 N. E. 1060, 46 L. R. A. (N. S.) 693; Murray v. Third 
Nat. Bank, 234 Fed. 481, 148 C. C. A. 247. : 

These cases are sufficient to show that the courts have generally 
recognized a different rule applicable to these certificates of deposit 
which provide for an interest rate from those that do not and thus are 
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payable on demand. It will be noticed, on an examination of the case 
of Tripp v. Curtenius, supra, upon which counsel for the plaintiff relies 
in his argument as to what was a reasonable time for presentation of 
the certificate, that there was no interest provided in the certificate 
there under discussion. 

Did the State Savings Bank take this certificate in good faith 
and for value? It is urged that the Ann Arbor bank showed a dis- 
regard for plaintiff’s right, and it is accused of bad faith; but we 
are not impressed that there is much force to this argument. The 
Ann Arbor bank knew nothing about the plaintiff, who was not a 
party to the certificate and lived a considerable distance away. It 
dealt with Ida E. Wadhams as a stranger who had a certificate of de- 
posit to sell. It believed that the certificate was genuine, which 
was true, and that the woman who indorsed it was the real indorsee 
and had a right to indorse it, which was true, and it had nothing 
to gain by taking the certificate, for it paid the full value for it. 
Some claim is made that the Ann Arbor bank knew, from the state- 
ments made by Ida Wadhams at the time she negotiated the certifi- 
cate, that she received it by gift. While a reading of the testimony 
upon this point does not satisfactorily show that she gave the officer 
of the bank information which would lead him to believe that it was | 
a gift, and the statement relied upon might well be construed to 
mean that she simply received a certificate from her brother, not nec- 
essarily meaning that she received it as a gift; nevertheless, even if it 
should be construed to mean a gift, we are of the opinion that it would 
not make the bank any less a bona fide holder in due course. One 
who acquires a certificate by a valid, complete gift, with proper de- 
livery has perfect title to it. 

There is also a contention made that the Ann Arbor bank did 
not pay full value for the certificate, because it gave Miss Wad- 
hams its own certificate of deposit for $700, instead of cash. This 
$700 certificate, however, was purchased by the Ypsilanti bank, and 
that bank thereupon became a bona fide holder for value, and the 
Ann Arbor bank became absolutely liable to it upon the certificate, 
and it is not material that the Ann Arbor bank did not actually pay 
out money on the $700 certificate until after it knew of the dishonor 
of the $950 certificate of the Hastings bank, for it was clearly bound 
to pay it. Upon this record it appears that the Ann Arbor bank be- 
came legally bound to the Ypsilanti bank on the $700 certificate before 
it knew of any claim by plaintiff on the $950 certificate issued by the 
Hastings bank, and in our opinion that it was therefore a purchaser 
of the certificate for its full face value. We are of the opinion that 
the learned circuit judge should have held that the certificate of de- 
posit was a negotiable instrument, and that the State Savings Bank 
of Ann Arbor was a holder thereof in due course. It follows, there- 
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fore, that the decree should have provided that the Hastings City 
Bank pay to the State Savings Bank the amount due thereon at the 
time it was presented to the Hastings bank for payment. 

The decree will therefore be reversed, and one here entered: in 
accordance with this opinion, with costs in favor of the appealing 
intervening defendant against the plaintiff and appellee. 


RIGHT OF TRUST COMPANY TO FORECLOSE DEED 
OF TRUST IN FOREIGN STATE. 


Equitable Trust Company of New York v. Western Land & Power Company, Cali- 
fornia District Court of Appeal, November 1, 1918. 176 Pac. Rep. 876. 


The fact that a trust company, organized under the laws of 
the state of New York, in a single instance acts as trustee under 
a deed of trust for the holders of mortgage bonds, collects inter- 
est and takes title to property as security, which property is 
located in the state of California, and otherwise discharges the 
duties of a trustee, does not constitute a doing of business in 
the state of California, so as to deprive the trust company of 
the right to bring suit in the California courts to foreclose the 
deed of trust, without having first complied with the laws of 
California regulating foreign corporations doing business within 
the state. 

Appeal from Superior Court, Lassen County; H. D. Burrough, 
Judge. 

Suit by the Equitable Trust Company of New York against the 
Western Land & Power Company, August Anderson, Emily C. Dodge, 
and others, to foreclose a deed of trust. From a judgment for 
plaintiff, the two last named defendants alone appeal. Affirmed. 

R. M. Rankin, of Susanville, for appellants. 

I. M. Peckham, of San Francisco, for respondent. 

CHIPMAN, P. J. This is an action to foreclose a deed of trust 
or first mortgage on lands in Lassen county made by defendant power 
company to plaintiff to secure a $500,000 issue of first mortgage 
bonds of defendant power company, in two series of $1,000 and $500 
denominations, respectively, as provided for by deed of trust. 

The trust deed was made July 15, 1911, and was recorded August 
1, 1911. Pursuant thereto, the power company issued 290 of the 
$1,000 bonds and 360 of the $500 bonds. The power company failing 
to pay the accrued interest, the majority bondholders requested the 
trustee to foreclose, and this action was instituted in compliance 
with that request. 

September 20, 1912, appellant Anderson, having taken judgment 
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against the power company for $671 on certain assigned labor claims, 
at executién sale thereunder bought the power company’s equity of 
redemption in 280 acres of the land covered by the deed of trust, and, 
subsequently, April 27, 1914, conveyed an undivided half interest 
in the land so purchased to appellant Emily C. Dodge. 

The action was tried September 1, 1916, and plaintiff had judg- 
ment foreclosing said deed of trust, which was entered October 26, 
1916. The power company defaulted. Defendants Anderson and 
Dodge appeal from the judgment. 

It is contended by appellants that the evidence is insufficient to 
support certain findings of fact by the court: That the evidence 
does not sustain the averment by the complainant, which was denied 
by the answer, that the power company “made, executed and delivered 
and issued for a valuable consideration” the bonds described in the 
complaint. 

In establishing its case plaintiff introduced a certified copy of the 
statutes of the state of New York incorporating the plaintiff corpora- 
tion and defining its powers and duties; also, a certified copy of the 
articles of incorporation of the defendant power company on file 
in the office of the secretary of state. Plaintiff then offered in evi- 
dence two sample copies of these bonds, one numbered D 36 for 
$500 and one numbered M 1 for $1,000. Objection was made as im- 
material, irrelevant, and incompetent—“incompetent particularly for 
the reason that it has not been shown that the plaintiff corporation 
is entitled to carry on business in the state of California or to acquire 
the title, the legal title, to any property. Mr. Peckham (plaintiff’s 
attorney): That is; not in issue by the pleadings and therefore 
stands admitted.” 

After argument, the court overruled the objection and admitted 
these sample copies of bonds as Exhibits 3 and 4. These samples 
purport to set forth the facts as to the power company’s purpose 
in issuing the bond. Sample D 36 recites that— 

“This bond (one of the samples) is one of a series of coupon 
bonds of the Western Land & Power Company, numbered con- 
secutively from D 1 to D 400 and from M 1 to M 300, both inclu- 
sive. . . . Subject to the terms of the mortgage or trust deed 
hereinafter referred to”—the aggregate amount not to exceed 
$500,000. 

Other recitals follow not necessary to be stated. Sample M 1 is 
to like effect. 

Plaintiff holds a charter under the laws of the state of New York; 
its place of business is in the city of New York, and the character 
of its business requires that it be there transacted; the bonds in 
question and the interest coupons are payable there. So far as ap- 
pears, plaintiff has never transacted any business in this state, unless 
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it can be said that to act as trustee for the holder of the power 
company’s bonds, collect accruing interest, taking title to property 
as security, and otherwise discharging the duties of trustee can be 
said to violate section 408 of the Civil Code. 

In Roseberry v. Valley Building & Loan Association, 35 Colo. 
132, 83 Pac. 637, it was said: 


“The only business which plaintiff actually transacted in this state 
(Colorado) is that involved in this action. There is no averment 
that it has made any other loan or sold any other stock, and proof 
of the allegation which is made would be that plaintiff loaned money 
to defendant and took his mortgage. It has been repeatedly decided 
in this jurisdiction that a single act of business does not come within 
the purview of these statutes.” 

There the statutes are somewhat similar to ours. 

The question was quite fully discussed in Ammons v. Brunswick- 
Balke-Collender Co., 5 Ind. T. 636, 82 S. W. 937, where an act of 
Congress was involved which required certain things to be done 
before any foreign corporation shall begin to “carry on business” 
in the Indian Territory. It was held: 


“That a single act of business is not doing or carrying on business 
within the meaning of the act of Congress.” 

The rule is similarly stated in 13 Am. & Eng. Ency. of Law, 869, 
and numerous cases cited in support of the text. It was held, in 
Wilson v. Peace, 85 S. W. 31, syl. (38 Tex. Civ. App. 234), that— 


“The ownership of land (in Texas) by a foreign corporation, and 
the lease of the same on shares, and the assignment of the rent by 
it, do not constitute doing business in this state, in such sense as to 
require such corporation to obtain a permit from the secretary of 
state.” 


To like effect is the decision in the case of Louisville Property 
Co. v. Mayor and City Council of Nashville, 114 Tenn. 213, 84 S. W. 
810. 

Respondent contends, aside from the decisions above pointed out, 
that the objection is an affirmative defense, not set up in the answer, 
and, in the absence of proof of noncompliance, the deed of trust 
had its usual effect. The legal title vested in the trustee, unless 
defendant showed from the records of the county the special facts 
showing it did not. However this may bey the cases seem to hold 
with much unanimity that an isolated act, such as is here shown, is 
not carrying on business in the state within the meaning of the 
statute. «+ ' 

The only objection made to the sample bonds was that plaintiff had 
not complied with the statute. The objection was properly overruled 
and the samples became part of the record. 

At this point the deposition of Harry H. Gallinger, taken in San 
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Francisco, was opened. Objection to its being read was made on 
the ground that the time given for taking the deposition was too 
short and on the further ground that a stipulation had been made 
to take Gallinger’s deposition in New York City. The objection was 
overruled and the deposition admitted. It appeared that this wit- 
ness was the holder of a majority of the bonds issued by the power 
company. Over objection that it was not the best evidence, the 
witness was permitted to testify, to the direct question, that the 
power company, on July 15, 1911, at the city of New York, “made 
and executed 700 first mortgage bonds each of which bore the date 
of July 15, 1911. . . . The Court: The record is the best evi- 
dence. Mr. Peckham: It is evidence of the number of bonds. It 
would be impractical for us to produce all the bonds issued. The 
Court: Objection overruled.” Counsel handed witness the complaint 
and asked him to examine the copy of the bond set forth in paragraph 
VI and to state whether the bonds mentioned by the witness in 
his previous answer “were substantially in the words and figures 
of the copy of the bond in the complaint.” The witness answered, 
“Yes, sir.” He testified that he had none of the bonds with him: that 
they were with the Equitable Trust Company of New York and were 
deposited with the company in June, 1915. The witness, over objec- 
tion that it was not the best evidence, testified that, after the execu- 
tion of the bonds, as mentioned by him, and prior to the commence- 
ment of the action, the power company, “for a valuable considera- 
tion, made, executed, delivered, and issued 290 of the first mortgage 
bonds of the denomination of $1,000”; and he gave like answer as 
to 360 bonds of the denomination of $500. Counsel for plaintiff, in 
support of the questions, remarked: 

“It is impracticable to produce every bond issued by this company, 
and we have sample copies of them before the court. . . . That is 
one of the bonds before the court, and this is testimony as to the 

number issued.” 

The witness then testified, to which there was no objection made, 
that the plaintiff company accepted the trust involved in the trust deed, 
dated July 15, 1911, and duly qualified thereunder and ever since 
has been and now is acting under that deed of trust and mortgage. 
He testified, also, without objection, that, on June 9, 1915, he pre- 
sented to plaintiff at its office in New York certain described coupons 
calling fo? interest on said bonds and demanded payment; that pay- 
ment was refused; that on that day the witness was the holder of a 
majority of the outstanding bonds of said power company. He was 
then asked to state whether or not on that date he “requested plain- 
tiff to declare the principal and interest of all bonds secured by that 
first mortgage or trust deed and then and there outstanding to be 
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due and payable immediately.” Objectién was made to the question 
that the demand is by the deed of trust required.to be in writing 
and the writing is the best evidence, and, further, that the question 
calls for a conclusion of the witness. It appeared that this request 
was in writing. To the question was added a statement of the pur- 
pose of the request, to which like objection was made. At the sug- 
gestion of plaintiff’s attorney, the objection was overruled, “subject 
to counsel’s motion to strike out.” No answer is in the record, but 
the witness was shown a paper which, the record states, “shows on its 
face that it is a carbon copy of that written request.” The witness 
stated that it was a true copy of the original signed by him before 
a notary public. The copy was offered in evidence. Objection was 
made that this copy is secondary evidence; “that the original is 
filed with the plaintiff and presumed to be in the plaintiff’s possession 
and is the best evidence . . . and has not been introduced or 
accounted for.” The court seemed to be of the opinion that, as the 
original paper is in the possession of plaintiff, this copy was inadmissi- 
ble to establish the fact in question, but “for the purposes of the 
deposition” the court overruled the objeciton. “Mr. Rankin (de- 
fendants’ attorney): That didn’t go to the extent of proving: the 
allegation of the complaint? The Court: That is a question in my 
mind whether it goes that far or not, whether the court would re- 
ceive it for that purpose. If it is evidence of that fact you have it in 
the record.” The document, Exhibit B, was then read in evidence. 
Counsel for defendants then made a motion to strike out the answers 
given by the witness, and, after some remarks, said: 

“The copy you offer, is it the demand that the Equitable Trust 
Company declare all bonds due and payable and so forth, is that the 
paper you referred to? Mr. Peckham: Yes. Mr. Rankin: Then I am 
mistaken. The Court: Motion denied.” 

It is not quite clear what counsel meant by saying he was mis- 
taken ; but, followed as it was by the ruling apparently different from 
the impression the court had of the admissibility of the document, 
we must conclude that counsel intended to waive his objection. 

‘Mr. Peckham was then sworn as a witness and testified, without 
objection, that he personally served upon the power company the 
declaration of the Equitable Trust Company which was received 
by the power company June 19, 1915. This declaration recites the 
proceedings set forth in the complaint leading up to the default of 
the power company; that the holder of a majority of the bonds now 
outstanding of said company has filed a written request to declare 
the principal of said bonds due and payable immediately, and closing 
with the declaration that “the principal of all bonds secured by the 
said first mortgage or trust deed now outstanding is due and payable.” 
It was then shown that, on June 23, 1915, plaintiff demanded of the 
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power company payment of the principal sum of ‘all outstanding 
bonds secured by said mortgage of $470,000, together with interest. 
The refusal of the power company to pay said demand was also 
shown. 

Turning back to certain rulings of the court, we think the testi- 
mony of Witness Gallinger that the power company executed 700 
first mortgage bonds was inadmissible. The bonds themselves, to- 
gether with the proceedings of the power company under which they 
were executed, would be the best evidence. The witness, however, 
was permitted to testify, without objection, that the copy of these 
bonds as set forth in the complaint was substantially the same as the 
bonds to which he had just referred. The sample copies previously 
admitted recited the facts substantially as testifed to by the witness. 

A word as to the admission of Witness Gallinger’s testimony that 
the power company executed and delivered to plaintiff the number 
of bonds in question, 

It was held in Dickerman v. Northern Trust Co., 176 U. S. 181, 193, 
194, 20 Sup. Ct. 311, 316 (44 L. Ed. 423), that— 


“It was sufficient to prove that the bonds were valid and were out- 
standing obligations of the company, and it was not necessary to 
show in whose hands they were or to require their production.” 


It was pointed out that the bonds were often widely scattered, 
making it impossible to produce them, and that “the practice has been 
to order a decree of foreclosure and sale without their production.” 
It has been shown that the bonds in the present case are in the 
possession of the plaintiff for purposes of the trust. A sample copy 
is in evidence, and, without objection, it was shown that the bonds 
mentioned in the complaint are substantially in their terms the same 
as the sample. They import execution, consideration, and validity 
on their face, and their possession by plaintiff implies that they were 
delivered. There is sufficient evidence, admitted without objection, 
to show that the bonds mentioned in the complaint were delivered to 
plaintiff to be held and dealt with in accordance with the trust im- 
posed upon it, and that the action is but the final step contemplated 
by all the parties in case of default by the power company. 

Conceding error in the rulings above noted, they are not of such 
gravity as to justify the reversal of the judgment. It appears clearly 
enough that under no circumstances could a new trial give superiority 
to appellants’ lien. The sale under which they claim is based upon 
a judgment entered more than a year after the recording of the deed 
of trust and mortgage given by the power company and the issuance 
and delivery of its bonds to the plaintiff for the purposes of the trust. 

The judgment is affirmed. 

We concur: BURNETT, J.; HART, J. 
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ACTION ON ACCEPTANCES. 


Metropolitan Discount Company v. Baker, Supreme Court of North Carolina, Decem- 
ber 4, 1918. 97 8. E. Rep. 495. 


In an action by the purchaser of accepted bills of exchange, 
customarily known as acceptances, where the acceptor shows that 
the acceptances were obtained by false representations as to the 
quality of the goods for which they were given, the burden is on 
the purchaser to show that he bought them in good faith, before 
maturity and for value. 

Appeal from Superior Court, Mitchell County; Cline, Judge. 

Action by the Metropolitan Discount Company against George M. 
Baker. From judgment for defendant, plaintiff appeals. No error. 

Charles E. Greene, of Bakersville, for appellant. 

CLARK, C. J. This is an action begun before a justice to recover 
on five acceptances of $40 each executed to the payee therein, the 
National Novelty Import Company of St. Louis, Mo. It appears that 
the salesman of said company came to the defendant’s place of busi- 
ness in Bakersville, N. C., and sold him silverware and jewelry, by 
sample, for which these acceptances were given. The defendant testi- 
fied that when the articles came they were very inferior and not up 
to the sample, and the jury find that the execution of the acceptances 
was procured by the false and fradulent representations of the Na- 
tional Novelty Import Company. 

The court instructed the jury that if the plaintiff bought the accept- 
ances in the open market, in a fair and honorable way, as negotiable 
paper in the ordinary course of trade, that is, in good faith and before 
maturity for valuable consideration, to so find.” The plaintiff com- 
pany resides in St. Louis, where the payee of these notes also resides. 
The jury found the second issue in the negative. 

The only exceptions are that the court permitted the defendant to 
testify from whom he bought the silverware and how much he paid 
for it; that the silverware was permitted to be exhibited to the wit- 
ness, who was allowed to state that it was not a standard brand; 
that he was also permitted to state that he offered the jewelry for 
sale and that it was inferior and that he would not have purchased 
it if he had known its quality. 

All these exceptions were upon the first issue, and the evidence 
was competent as tending to show the fraud perpetrated by the agent 
in the sale of the goods. It seems strange that the defendant gave 
his acceptances before the goods came. 

The plaintiff claimed, however, that it was a purchaser in due course, 
having taken the paper before maturity in good faith and for value, 
and that it had no notice of any infirmity in the instrument or defect 
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in the title of the person negotiating it, and therefore is entitled to 
recover. Rev. § 2201. The jury have found the second issue to the 
contrary, and there is no exception as to that issue, nor to the charge 
nor for any refusal to charge. 

The defendant having pleaded fraud as to the execution of the 
paper and introduced evidence, the burden was upon the plaintiff to 
prove by the greater weight of the evidence that it was a holder in 
due course, for value, and without notice. Rev. § 2208. 


DISCOUNT OF ACCEPTANCES BY BANK 


Sherrill v. American Trust Company. Supreme Court of North Carolina, November 
27, 1918. 97 S. EB. Rep. 471. 


. A bank, which is authorized by its charter to do a general bank- 
ing business, has authority to discount and transfer acceptances, 
and where it has discounted and transferred such acceptances to 
a purchaser for value, it will be held liable thereon. 


Appeal from Superior Court, Mecklenberg County ; Harding, Judge. 

Action by H. C. Sherrill against the American Trust Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

This is an action to recover of the defendant bank on two drafts. 
The facts are as follows: I. C. Lowe drew a draft, payable. to his 
own order in ten days, addressed to Walter Lambeth, which the latter 
accepted. Lowe then indorsed this draft in blank to the bank, and 
the bank discounted it, advancing to Lowe the money thereon. Lowe 
at the same time drew a similar draft, except addressed to the bank, 
also indorsed in blank by Lowe; and the bank accepted this draft, dis- 
counted it, and advanced to Lowe the money thereon. Both of these 
instruments were subsequently indorsed and assigned by the bank to 
the plaintiff, a purchaser for value in due course, and without notice 
of any defects other than such notice, if any, as may be charged 
to him by the terms of the bank’s charter and the laws of this state. 
When demand was made on the bank for payment, payment was re- 
fused, on the alleged ground that neither the charter nor the statutes 
in force in this state conferred upon the bank authority to deal in 
negotiable instruments of the types described, called in banking cir- 
cles “acceptances.” 

The charter of the defendant contains the following provision: 


“The said corporation shall have the right to do a general banking 
business, to receive deposits, to make loans and discounts, to obtain 
and procure loans for any person, company, partnership, or corpora- 
tion,.to invest its own money or the money oi others, to lend and in- 
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vest money in or upon the security of mortgage, pledge, deed, or 
otherwise, on any lands, hereditaments, or personal property, or in- 
terest therein of any description, situate anywhere; to lend money 
upon, or purchase or otherwise accept bills of lading or the contents 
thereof, bills, notes, choses in action, or any and all negotiable or 
commercial papers, or any crops of produce whatever, and what is 
known as cash credits, or any stock, bullion, merchandise, or other 
personal property, and the same to sell or in any wise dispose of, and 
to charge any rate of interest on such loans not exceeding the rate 
allowed by law.” 


Judgment was rendered in favor of the plaintiff, and the defendant 
excepted and appealed. 

Whitlock & McLain, of Charlotte, for appellant. 

C. H. Gover, of Charlotte, for appellee. 

ALLEN, J. There are three grounds on which the plaintiff is en- 
titled to recover. 

1. The papers on which the action is brought come directly within 
the definition of an “inland bill of exchange” (Rev.. §§ 2276, 2279), but 
which could be treated as a bill or note at the option of the holder, 
the drawer and drawee being the same person (Rev. § 2280), and the 
charter of the defendant expressly authorizes it to accept “bills, notes, 
choses in action, or any and all negotiable or commercial papers.” 

2. The transaction is one not foreign to the purposes of the charter 
of the defendant, if not strictly within the powers conferred, and the 
plaintiff is a purchaser for value without notice. 


“If the execution or indorsement of a negotiable instrument by a 
corporation is obviously foreign to the purposes of its charter, such an 
instrument is void into whosesoever’s hands it may come, for every 
person is chargeable with notice of its ultra vires character; but if a 
corporation is of such a character that it may have occasion to execute 
or to take and indorse such instruments in the conduct of its business, 
and it accepts a bill or executes a note, or indorses a bill or note, for 
a purpose that is foreign to its objects, as where it gives its paper 
as an accommodation, or in payment for property which it has no au- 
thority to purchase, the instrument will be binding in the hands of a 
purchaser for value and without notice.” Clark, Corp. 176. 


3. The defendant having received the money of the plaintiff by the 
acceptances and now holding it as its own, without offer to return it, 
and there being nothing in the transaction that is illegal or against 
public policy, the defendant cannot avail itself of the defense of ultra 
vires. 


“Public policy requires that corporations should be confined strictly 
within the limits of their charters, and should not be allowed to exer- 
cise powers beyond those expressly conferred that would be hurtful 
to the public interest. 

“But where corporations have exercised powers incidental to those 
conferred, and in furtherance of the general objects of the corpora- 
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tion, although the subject of the contract may not be within any 
express right conferred, they will be estopped from denying that they 
had authority to make such contracts. Good faith to third parties 
who deal with such corporations, and who may have no accurate 
knowledge of the extent of their powers under their charters, re- 
quires the adoption of this salutary rule. The rule has its foundation 
in the plainest principles of natural justice. 

“When such corporations have received the benefit of a contract, 
if there is nothing in it that is contrary to public policy, there can be 
no just reason why they should not be required to perform it.” Chi- 
cago Bldg. Soc. v. Crowell, 65 Ill. 459. 

“But again, if it be conceded that the defendants had no power to 
enter into the contract of sale in this case, and bind the company to 
perform the obligations assumed, viewed as a mere question of cor- 
porate power, yet having undertaken to do so, and having received the 
full consideration agreed to be paid by the plaintiff, and he having ful- 
filled his entire contract, they cannot now be permitted to set up that 
excess of authority to excuse them from that part of the contract 
which imposes an obligation upon them.” De Groff v. Am. Linen Co., 
21 N. Y. 127. 

“If a corporation has received money or property or the benefit 
of services under an ultra vires contract, the courts are virtually 
agreed that it may be compelled to refund the value of that which it 
has actually received in an action quasi ex contractu, in a proper case, 
or in a suit for an accounting.” Clark, Corp. 177. 


See Bank v. Eureka L. Co., 123 N. C. 26, 31 S. E. 348; Trustees of 
Charlotte Tp. v. Realty Co., 134 N. C. 48, 46S. E. 723. 

In Hutchins v. Bank, 128 N. C. 73, 38 S. E. 252, approved in Victor 
v. Mills, 148 N. C. 111, 61 S. E. 648, 16 L. R. A. (N. S.) 1020, 16 Ann. 
Cas. 291, the court quotes the same doctrine as announced by the 
highest authorities as follows: 


“In Railroad v. McCarthy, 96 U. S. 258, 267 [24 L. Ed. 693], it is 
said, “The doctrine of ultra vires, when invoked for or against a cor- 
poration, should not be allowed to prevail where it would defeat the 
ends of justice or work a legal wrong,’ citing several cases. And in 
Board of Agriculture v. R. R., 47 Ind. 407, ‘Although there may be 
a defect of power in the corporation to make a contract, yet, if a 
contract made by it is not in violation of its charter, or of any statute 
prohibiting it, and the corporation has, by its promise, induced a party 
relying on the promise, and in execution of the contract, to expend 
money and perform his part thereof, the corporation is liable on the 
contract.’ In R. R. v. Trans, Co., 83 Pa. St. 160: “Where a corporation 
has entered into a contract which has been fully executed on the other 
part and nothing remains for it to do but to pay the consideration 
promised, it will not be allowed to set up the plea of ultra vires.’ To 
same purport 5 Thomp. Corp. § 6024, and cases cited.” 


We are therefore of opinion the judgment must be affirmed. 
Affirmed. 
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VALIDITY OF ACKNOWLEDGMENT. 


‘ Holland v. Stubblefield, Court of Appeals of Kentucky, November 29, 1918. ‘206 
8. W. Rep. 459. 


A deputy county clerk, although not formally reappointed dur- 
ing his principal’s second term, continued to act as deputy with 
the knowledge and consent of his principal and of the general 
public. It was held that the acknowledgment of a deed, taken 
before him, was valid and that the deed was entitled to be placed 
on record, the parties having no notice of the deputy’s disability. 


Appeal from Circuit Court, Calloway County. - 

Suit to quiet title by R. B. Holland against N. T. Hale, which on 
the death of defendant was revived against his heirs, Virgie Stubble- 
field and others, and A. B. Beale intervened. On final hearing, Hol- 
land’s petition was dismissed, and he appeals. Judgment reversed, and 
cause remanded, with directions. 

John Ryan, of Murray, for appellant. 

Wells & Keys, of Murray, for appellee Beale. 

CLAY, C. This suit was originally brought by R. B. Holland against 
N. T. Hale, to quiet his title to a tract of about 100 acres of land 
located in Calloway county. N. T. Hale died, and the action was re-' 
vived against his heirs, Virgie Stubblefield and others. During the 
progress of the action, A. B. Beale intervened and asserted title to 
the land in controversy. On final hearing Holland’s petition was dis- 
missed, and he appeals. 

The facts are as follows: About the year 1900, T. J. Tucker exe- 
cuted and delivered to N. T. Hale a mortgage on the land in contro- 
versy to secure an indebtedness of $100. The mortgage was not put 
to record. On April 29, 1902, T. J. Tucker deeded the land to R. B. 
Holland for the recited consideration of $90 cash: Holland acquired 
the land without actual or constructive notice of the mortgage. Very 
soon after the deed was made to Holland, Hale brought suit to enforce 
his mortgage lien. Holland was not a party to the action. The land 
was sold on September 30, 1902. Just before the sale, Holland put 
his deed to record. He then repaired to the place of sale, and an- 
nounced to the assembled crowd his ownership of the land and the 
manner in which he held title, and protested against the sale. How- 
ever, the sale was made by the master commissioner, and N. T. Hale, 
the mortgagee and plaintiff in that action, became the purchaser. 
Subsequently a deed was made to Hale, but was never recorded. Some 
time later, Hale died, and in the division of his estate, the land in 
question was awarded to Eva Hale, an infant heir. Thereafter Eva 
Hale’s guardian brought suit for the sale of the land, and A. B. Beale 
Became the purchaser. 
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No question of adverse possession is presented, so the case turns 
on the title of record. Under our statute, a mortgage, unless lodged 
for record, is not valid as to a purchaser for value without notice 
thereof. Section 496, Kentucky Statutes. Here the mortgage to 
Hale was never put on record, and it is clear from the evidence that 
‘Holland was a bona fide purchaser for value. His deed was on record 
when the land was purchased by Hale in the proceeding brought by the 
‘latter to enforce his mortgage lien. Under these circumstances, Hol- 
land’s title was superior to the title of Hale, and of A. B. Beale, who 
succeeded to the title of Hale and his heirs, unless, as claimed by the 
defendants, the deed from Tucker to Holland was not a recordable 
instrument. 

It is insisted that the deed was not recordable because the acknowl- 
edgment of Tucker and wife was taken by a deputy county clerk, 
who had no authority to act. On this question it appears that the 
acknowledgment was taken by B. C. Engram, who was appointed a 
deputy clerk by J. H. Keys during his first term, but the county 
court orders fail to show that Engram was reappointed a deputy dur- 
ing Keys’ second term when the deed was acknowledged. It does 
appear, however, that Engram continued to act as deputy with the 
knowledge and acquiescence, not only of his principal, but of the 
public in general. 

In holding that the deed was not a recordable instrument, the cir- 
cuit court followed the case of Smith v. Cansler, 83 Ky. 367, where 
it was held that one who had been a deputy clerk in the county during 
the first term of the clerk, and who continued to act as such without 
reappointment after his principal had entered on his second term, 
was not a de facto officer, and that an acknowledgment taken before 
him was not valid. Of course, if this rule be sound, it disposes of 
the question under consideration, but in view of the fact that it is not 
supported either by authority or reason, we conclude that it should 
no longer be adhered to. The error of the court .in that case natu- 
rally grew out.of its erroneous assumption that the deputy clerk 
was not an officer de facto. It is unnecessary to give all the states 
of case in which an officer may be regarded as a de facto officer, but 
it is sufficient to say that an officer who holds over after his term of 
office has expired and continues to perform the duties of the office 
with the acquiescence of the public is generally regarded as a de facto 
officer. People v. Beach, 77 Ill. 52; Williams v. Boynton, 147 N. Y. 
426, 42 N. E. 184; State v. McJunkin, 7 S. C. 21. 

This principle was clearly recognized in the case of Wilson v. King, 
3 Litt. 457, 14 Am. Dec. 84. In that case was involved the validity of 
a bond taken by a deputy sheriff after he had accepted a commission 
as justice of the peace of the county and had performed many of the 
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duties pertaining to the latter office. Although it was held that the 
offices of deputy sheriff and justice of the peace were incompatible, 
and the acceptance of the latter vacated the former, the court further 
held that, inasmuch as the incumbent continued also to exercise the 
office of deputy sheriff and was so recognized by the court and others, 
he was a de facto deputy sheriff, and his acts as such were binding on 
the public and third parties. 

In the case under consideration, the county clerk had power to 
appoint a deputy with power to take acknowledgments. The appoint- 
ment was made during the first term of the clerk. No new appoint- 
ment was made by the clerk after his election for the second term, 
but the deputy continued to act as such with the approval of his prin- 
cipal, and with the acquiescence of the public. There can be no doubt, 
then, that the deputy clerk was a de facto officer. 

With that question decided, we are then confronted by the well-es- 
tablished rule that there is no distinction in law between the official 
acts of an officer de jure and those of an officer de facto. So far as 
the public and third parties are concerned, the acts of the one have 
precisely the same force and effect as the acts of the other. 1 R.C. L. 
§ 40, p.268. Indeed, the doctrine has been carried to the extent of hold- 
ing that the acts of a circuit judge, holding office under an unconsti- 
tutional act, were valid as to the public and third parties until the 
act was declared unconstitutional. Nagel v. Bosworth, Auditor, et al., 
148 Ky. 807, 147 S. W. 940. The same rule was applied to the acts 
of municipal officers holding office under a void statute. Wendt v. 
Berry, 154 Ky. 589, 157 S. W. 1115, 45 L. R. A. (N. S.) 1101, Ann. Cas. 
1915C, 493. There is every reason why the same rule should apply 
to acknowledgments upon which depend the validity of titles and 
the security of property rights. Following this rule, we held in Sous- 
ley v. Citizens’ Bank of Nepton, 168 Ky. 150, 181 S. W. 960, that a 
notary who held himself out as such, and in good faith continued to 
execute the duties of his office after his commission had expired, 
was a de facto officer, and an acknowledgment taken before him was 
valid. Indeed, any other view of the law would place upon the public 
the burden in every instance of ascertaining the authority of those 
persons empowered to take acknowledgments, and would probably in- 
validate thousands of titles which the parties had every reason to 
believe were valid in every respect. Here the contracting parties did 
not know of the officer’s disability, and there was nothing in the sur- 
rounding circumstances to apprise them of that fact. We therefore 
conclude that the acknowledgment was valid. 1 R. C. L. § 40, p. 268; 
Macey v. Stork, 116 Mo. 481, 21 S. W. 1088; Old Dominion Building, 
etc., Association v. Sohn, 54 W. Va. 102, 46 S. E. 222; Prescott v. 
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Hayes, 42 N. H. 56; Brown v. Lunt, 37 Me. 423. It follows that judg- 
ment should have been rendered in favor of plaintiff. 

The case of Smith v. Cansler, supra, in so far as it announces a 
contrary doctrine, is hereby overruled. 

Judgment reversed, and cause remanded, with directions to enter a 
judgment in conformity with this opinion. 









LIBELOUS STATEMENT CONCERNING A BANK. 


First Nat. Bank of Waverly v. Winters, New York Court of Appeals, December 10, 
1918. 121 H. EB. Rep. 459. 







A publisher printed in his newspaper an article to the effect 
that he had deposited $100 in the plaintiff bank and had not been 
given credit therefor, as a result of which when later checks 
were presented he was informed that his account had been over- 

‘drawn. It was held that this statement was not libelous per se, 
that is, it did not necessarily imply that the bank had been guilty 
of larceny. It might have been construed merely to mean that 
the bank had been guilty of nothing more than carelessness. It 
was further held that, where the trial court had directed judgment 
in favor of the plaintiff such judgment should be reversed and a 
new trial ordered. The words used being ambiguous, their mean- 
ing and interpretation should have been passed upon by the jury. 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by the First National Bank of Waverly against Byram L. 
Winters. From a judgment of the Appellate Division (174 App. Div. 
898, 159 N. Y. Supp. 923) affirming judgment of the Trial Term, en- 

. tered on verdict for plaintiff, defendant appeals. Reversed, and new 

trial ordered. 

James Moore, of Oneida, for appellant. 

Harvey D. Hinman, of Binghamton, for respondent. 

ANDREWS, J. The plaintiff is a banking corporation doing busi- 
ness in the village of Waverly. On December 30, 1910, the defend- 
ant published in a newspaper controlled by him an article in which 
he stated that while he kept his newspaper account with the plain- 
tiff he deposited a check for $100. This check was not properly cred- 
ited to the account, and, as a result, when later checks were drawn, 
he was informed that the account was overdrawn. The plaintiff in- 
sisted for some time that no mistake had been made, and finally the 
defendant wrote to Mr. Lyford, its president, asking why the proper 
credit had not been given. In reply Mr. Lyford wrote that they had 
made a mistake and were not infallible. The article then proceeded: 






























“During this transaction some ten days had elapsed, and the question 
would naturally arise, How could the books of the First National 
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Bank balance without giving this credit to the Free Press and where 
was this $100 during all this time? Thereafter Mr. Winters changed 
the Free Press account as well as his own account from the First 
National to the Citizens’ Bank.” 


The trial court..said to the jury that this was a charge that the 
plaintiff was guilty of larceny, and so was libelous per se. It further 
said that the libel applied to the plaintiff. We think this. was error. 
As we have said: 

“In ‘an-action for defamation, if the application or meaning of the 
words is ambiguous, or the sense in which they were used is uncer- 
tain, and they are capable of a construction which would make them 
actionable, although at the ‘same time an innocent sense can be at- 
tributed to them, it is for the jury to determine upon all the circum- 
stances, whether they were applied to the plaintiff, and in what sense 
they were used.” Sanderson v. Caldwell, 45 N. Y. 398, 401, 6 Am. 
Rep. 105. 

The words used are capable of the construction given them by the 
trial court. Of this there can be no doubt. They may well apply 
‘to the plaintiff. But may there also be fairly given to them an inno- 
cent sense? Could it fairly be said that they do not refer to the 
plaintiff? Might hearers of common and reasonable understanding 
differ in their interpretation of them? 

We think this is quite possible. The words do not necessarily imply, 
and would not necessarily be understood to imply, that the plaintiff 
had been guilty of more than a mistake or of carelessness. It does 
not necessarily charge the bank with larceny, and would not ‘neces- 
sarily be understood to make such a charge. It might well be that 
the deposit had been credited to some different account. Neither 
if a crime was in fact committed was the bank or one of its officers 
necessarily guilty. That being so, the meaning of the words used and 
their application should have been submitted to the jury. 

A question of evidence bearing upon this cause of action has also 
been argued before us. The trial court excluded a somewhat long 
introduction to the article. In this we think it erred. The general 
rule is that in actions for libel the entire publication may be shown 
for the purpose of determining the meaning and application of that 
portion of the utterance of the defendant for which the action is 
brought if it leads up to the words said to be actionable. Those words 
often may be modified or explained by the introduction. 

In this case the introduction criticizes Mr. Lyford, the president of 
the bank, for various acts alleged to have been committed by him. It 
then asks why Mr. Lyford is opposed to the Free Press and gives 
some reasons. It then continues that there are other reasons, to 
one of which it will briefly refer, and then follows the portion of the 
article: complained of. This introduction was competent, at least as 
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bearing upon the question as to whether the words used might be 
fairly construed to import a crime or mistake. 

The plaintiff also claims that certain other articles published by 
the defendant were libelous. As to each of these the court told the 
jury that the words used referred to the plaintiff, and that it accused 
it of having participated in the sale of intoxicating liquors contrary 
to law, and of arson. The articles are long and need not be recited 
in this opinion. In view of what has already been said, it is sufficient 
to hold that the interpretation of the words used in the article com- 
plained of in the third cause of action and their application should 
have been left to the jury. As to the words used in the first cause 
of action the majority of the court is of the opinion that the trial 
judge was right in his ruling that they were libelous per se and that 
they did refer to the plaintiff. 

Under neither the first nor the third cause of action was there 
testimony as to special damages. It is said by the appellant that, 
as the plaintiff is a corporation, there can be no recovery, because 
of this fact. In this he is mistaken. An action for libel may be main- 
tained by an injured corporation without proof of special damage 
where an individual may recover. Does the publication tend to 
blacken its reputation and to bring upon it hatred, ridicule, or con- 
tempt? It is true that many statements that might harm an indi- 
vidual would not harm a corporation. A corporation has no personal 
reputation. But other charges would affect it equally with an indi- 
vidual; a charge of insolvency, for instance, or that its business was 
carried on dishonestly. And so it may be stated as a general rule 
that a corporation may maintain an action for libel without proof of 
special damage if the charge is defamatory and injuriously and direct- 
ly affects its credit or the management of its business and necessarily 
causes pecuniary loss. New York Bureau of Information v. Ridgway- 
Thayer Co., 119 App. Div. 339, 342, 104 N. Y. Supp. 202, reversed on 
dissenting opinion, 193 N. Y. 666, 87 N. E. 1124; Reporters’ Associa- 
tion of America v. Sun Printing and Publishing Ass’n, 186 N. Y. 437, 
79 N. E. 710. 

Such is clearly the effect of the charge of violating the excise law 
if understood as the court holds it should be, and the charge of arson 
if the jury find that to be the meaning of the third article. To say 
of a bank that it violates the excise law to protect its securities, or 
burns a building upon which it holds insurance, is a direct attack on 
its business methods. If believed, such charges necessarily destroy 
public confidence in its integrity and injure its credit. It affects the 
corporation as directly as would charges of dishonorable conduct in 
business affect an individual. South Hedden Coal Co. v. North Eastern 

News Association [1893] 1 Q. B. 133. Here the plaintiff, the pro- 
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prietor of a colliery, owned a number of cottages used in connection 
with it. The alleged libel was an article with regard to the condition 
of these cottages. Such an article, the court held, was calculated to 
injure the plaintiff’s reputation in the way of its business, and no 
special damage need be proved. 

The judgment appealed from should be reversed, and a new trial 
ordered, with costs to abide the event. 
Judgment reversed, etc. 


TRANSFER OF OVERDUE PAPER 





Gould v. Svensgaard, Supreme Court of Minnesota, January 24, 1919. 170 N. W. 
Rep. 595. 


Where the payee of a promissory note transfers it after ma- 
turity, the maker is entitled to offset against the transferee a 
claim, existing against the payee at the time of the transfer, and 
later reduced to judgment. 


Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by Charles D. Gould against John Svendsgaard. Judgment 
for plaintiff, denying an offset or defense, and defendant appeals. Re- 
versed. 

George S. Grimes and Harry S. Swensen, both of Minneapolis, for 
appellant. 

Clyde R. White, of Minneapolis, for respondent. 

HALLAM, J. This action was brought to recover on a promissory 
note for $1,000 given by defendant to A. B. Crowell and transferred 
overdue to plaintiff. We gather from the record the following ad- 
mitted or established facts: In January, 1912, Crowell and defendant 
entered into a contract by which it was agreed that defendant should 
exchange a farm in North Dakota for Crowell’s 65 shares of stock 
in the Crowell Drug Company of Minneapolis, Minn. In February, 
1912, Crowell discovered that there were incumbrances on the North 
Dakota land which were not contemplated by the contract. To ad- 
just this matter, this note was given. Thereafter, and after the trans- 
fer of the note to plaintiff, and in fact after the commencement of 
this action, defendant, claiming that Crowell had defrauded him by 
misrepresenting the stock and also had broken the contract, sued 
Crowell for damages in the district court of Wells county, N. D., and 
recovered a judgment for $8,074.45. 

In the original answer in this case defendant pleaded as a defense 
or offset the same cause of action which he alleged in his complaint 
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in the North Dakota suit. After judgment rendered in North Dakota, 
defendant interposed in this case a supplemental answer and in it 
pleaded such judgment. The trial court disallowed this offset or de- 
tense. 

The note having been transferred when overdue, plaintiff took it 
subject to any setoff or defense existing at the time of the transfer. 
G. S. 1913, §§ 5870, 7675. The court disallowed this offset on the 
ground that the original claim had been merged into the judgment 
and had lost its identity and vitality, and hence could no longer be 
used as an offset, and that the judgment could not be an offset or 
defense because not in existence at the time of the transfer. The 
correctness of this ruling is the question on this appeal. 

The matter is not free from doubt, but we reach the conclusion that 
the offset should have been allowed. The few decisions bearing direct- 
ly on this point are in conflict. Lowell v. Lane, 33 Barb. (N. Y.) 292, 
Eddy v. Aurora Iron Co., 81 Mich. 548, 46 N. W. 17, and Sheedy v. 
Streeter, 70 Mo. 680, sustain the trial court; Gordon v. Decker, 19 
Wash. 188, 52 Pac. 856, and Peyton v. Planter Compress Co., 63 Miss. 
410, are to the contrary. 

A judgment merges the cause of action so that the judgment cred- 
itor may not maintain another action against the judgment debtor 
upon the original cause of action. But the doctrine of merger is cal- 
culated to promote justice and will be carried no farther than the 
ends of justice require. The judgment does not annihilate the debt. 
Rossiter v. Merriman, 80 Kan. 739, 104 Pac. 858, 24 L. R. A. (N. S.) 
1095. The essential nature of the cause of action remains unchanged. 
Wisconsin v. Pelican Co., 127 U. S. 265, 293, 8 Sup. Ct. 1370, 32 L. Ed. 
239; Gibson v. Green, 89 Va. 524, 16 S. E. 661, 37 Am. St. Rep. 888. 
The law of merger does not forbid all inquiry into the nature of the 
cause of action. If the prevailing party was entitled to certain privi- 
leges, or exemption from certain burdens, under his contract he may 
be entitled to the same privileges and exemptions under his judgment. 
Whenever justice requires it, the judgment will generally be con- 
strued not as a new debt but as an old debt in a new form. Gregory 
Co. v. Cale, 115*Minn. 508, 133 N. W. 75, 37 L. R. A. (N. S.) 156; 
Donald v. Kell, 111 Ind. 1, 11 N. E. 782; Freeman on Judgments, § 
224. 

This court has held that it is proper to go behind the judgment to 
show that the debt was contracted prior to enactment of a certain 
exemption statute and that the judgment was therefore not subject to 
its terms. Gregory Co. v. Cale, 115 Minn. 508, 133 N. W. 75, 37 
L. R. A. (N. S.) 156. 

It has been held that a court of equity may look behind a judg 
ment to ascertain whether the claim is really one of such a nature that 
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equity is justified in enforcing it. Wisconsin v. Pelican Ins. Co., 127 
U. S. 265, 293, 8 Sup. Ct. 1370, 32 L. Ed. 239. 

The court may look back of the judgment to see whether it is on 
contract or in tort. Louisiana v. Mayor, 109 U. S. 285, 3 Sup. Ct. 211, 
27 L. Ed. 936; Chase v. Curtis, 113 U. S. 452, 464, 5 Sup. Ct. 554, 28 
L. Ed 1038. 

in an action against third parties the original cause of action may 
be given in evidence. In an action by a judgment creditor of a cor- 
poration against a stockholder, notes on which the judgment is based 
are held to be evidence of the existence of the debt up to the time 
of entry of judgment, and the judgment evidence of its continued 
existence thereafter, McCleery v. Highland Boy Gold Mining Co. 
(C. C.) 140 Fed. 954; Duessel v. Proch, 78 Conn. 343, 62 Atl. 152, 3 
L. R. A. (N. S.) 854. 

A conveyance in fraud of creditors is assailable only by those hav- 
ing claims at the time the conveyance is made. The fact that the 
hoider of such a claim transforms it into a judgment after the con- 
veyance does not render him a subsequent creditor. Black on Judg- 
ment, 677; Stout v. Stout, 77 Ind. 537. 

In cases involving the effect of a discharge under insolvent and 
bankruptcy laws which provide for the discharge of only such debts 
as exist at the time the proceedings were initiated, it is generally 
held that where a cause of action existed at the time of the filing 
of the petition, and was of such a nature that the discharge would 
have affected it, a judgment thereon taken after the filing of the 
petition will be discharged. Within the meaning of such laws the 
judgment is not regarded as a new debt arising subsequently to the 
to the filing of the petition. Boynton v. Ball, 121 U. S. 457, 465, 7 Sup. 
Ct. 981, 30 L. Ed. 985; Clark v. Rowling, 3 N. Y. 216, 53 Am. Dec. 290; 
Freeman on Judgments, § 245. 

In cases arising under state insolvency laws it has been held proper 
to look behind the judgment to ascertain whether the contract on 
which the judgment was based was made before the passage of the 
act, and if such proves to be the case the act will be held not oper- 
ative though the judgment is rendered after its passage. Betts v. 
Bagley, 12 Pick. (Mass.) 572, 579. 

The principle of these cases is applicable to the case at bar. Their 
reasoning is sound. We must hold that since defendant’s demand 
arose before the transfer of the note it is proper matter of defense or 
offset notwithstanding the fact that it has been subsequently reduced 
to judgment. : 

Defendant offered no evidence except the North Dakota judgment 
in proof of his offset. Plaintiff contended on the trial that the North 
Dakota judgment is not evidence against him of defendant’s claims 
because plaintiff was not a party to the North Dakota action. The 
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court held that it appeared from the testimony in the case and the 
admissions in the pleadings that defendant’s claims, such as they 
were, were in existence at the time of the transfer of the note to 
plaintiff and that the North Dakota judgment establishing the fact 
that these claims were valid was evidence of that fact as against 
plaintiff. Plaintiff has not appealed and we do not understand that he 
questions on this appeal the propriety of this ruling. We do not con- 
sider it. 

Order reversed. 


MISAPPROPRIATION OF BANK DEPOSIT BY 
TRUSTEE ‘ 


Taylor v. Astor National Bank, New York Supreme Court. December, 1918. 174 
N. ¥. Supp. 279. 


Trustees under a will had an account in the defendant bank, 
standing in the name of the estate which they represented. They 
drew checks against the account, payable to the order of one of 
their number, and fraudulently misappropriated the proceeds. It 
was held that the bank could not be made liable to the estate for 
the amount of the appropriation, without proof that it had knowl- 
edge that the trustees had drawn the checks in the manner de- 
scribed with the intention of wrongfully appropriating the pro- 
ceeds. ; 

Suit by Howard C. Taylor, as the agent and representative of the 
New York Supreme Court to execute the trusts created by the will 
of Joseph H. Snyder, deceased, against the Astor National Bank. De- 
fendant’s motion for judgment on the pleadings, consisting of a com- 
plaint and answer, granted. 

MacIntosh Kellogg, of New York City, for plaintiff. 

White & Case, of New York City (J. Du Pratt White, of New York 
City, of counsel), for defendant. 

LEHMAN, J. The defendant has made a motion for judgment on 
the pleadings consisting of a complaint and answer. The action is 
brought in equity for an accounting of trust funds deposited with the 
defendant by trustees and wrongfully used by them for their personal 
and individual purposes. The gist of the cause of action is that the 
defendant knowingly participated in the unlawful diversion and mis- 
appropriation of said trust fund. The defendant has demurred to 
this complaint, claiming that it sets forth no cause of action either 
at law or in equity, and that the cause of action which it attempts 
to set forth is an action at law. Inasmuch as I have determined that 
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the complaint sets forth no cause of action, it is unnecessary to de- 
termine whether the attempted cause of action is one in equity or at 
law. 

[1] The complaint alleges that the executors of Joseph H. Snyder, 
deceased, deposited certain of the moneys belonging to the estate in 
the defendant bank in an account entitled on the books of the defend- 
ant “Joseph H. Snyder, deceased.” Thereafter the executors were 
directed to turn over to themselves, as trustees, all of the property 
of the estate of Joseph H. Snyder, including the balance of the money 
on deposit in that account, and said account was thereafter continued 
in the defendant bank by the said trustees under the same nanie. The 
defendant knew that the amount of money shown by the books to 
be to the credit of said account were trust funds belonging to said es- 
tate. Thereafter the trustees fraudulently and unlawfully drew a 
large number of checks, signed by them as executors of the said es- 
tate, against said account, to the order of one of themselves, and the 
amounts of said respective checks were wrongfully, fraudulently, and 
unlawfully paid and charged by the defendant against the said estate 
account of the “Estate of Joseph H. Snyder, Deceased,” and cred- 
ited by the defendant to the individual account of the trustee. There- 
after the defendant received, honored, and paid numerous checks 
drawn by the individual trustee on the said account with the defend- 
ant, and the moneys so drawn were trust funds of this estate, and 
were not used for trust purposes or purposes of the estate, but were 
wrongfully used for the personal and individual uses of the trustees. 
The complaint then further alleges: 


. “That the defendant knew, had notice of, and knowingly partici- 

pated in the unlawful diversion and misappropriation of the trust 
funds of said estate of said Joseph H. Snyder, deceased, which had 
been deposited with it as aforesaid, and in the unlawful and wrongful 
use thereof by said John C. R. Eckerson and Oliver L. Jones, as afore- 
said.” 


There is no doubt that the complaint sufficiently alleges misappro- 
priation on the part of the trustees for which they could be held lia- 
ble in an equitable action, and if the defendant participated in said 
wrongful acts the defendant would also be liable to refund the money. 
In the case of Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 
759, L. R. A. 1916F, 1059, the court quoted with approval the state- 
ment of law contained in Allen v. Puritan Trust Co., 211 Mass. 409, 
97 N. E. 916, L. R. A. 1915C, 518: 


“The principle governing the defendant’s liability is that a banker, 
who knows that a fund on deposit with him is a trust fund, cannot 
appropriate that fund for his private benefit, or, where charged with 
notice of the conversion, join in assisting others to appropriate it for 
their private benefit, without being liable to refund the money, if 
the appropriation is a breach of the trust.” 





THE BANKING LAW JOURNAL 209 


[2-5] It is to be noted that the plaintiff, to bring himself within this 
rule, must prove either that the bank appropriated the fund for its 
private benefit, or assisted the trustees to appropriate it for their pri- 
vate benefit, after being charged with notice of the conversion. In 
the present case there is no claim or allegation that the defendant ap- 
propriated any of the trust funds for its own benefit. It can be held 
liable, if at all, only for participation, with knowledge of the conver- 
sion, in the unlawful diversion and misappropriation of the trust 
funds by the trustees for their benefit. The allegation that the de- 
fendant participated in this misappropriation is evidently a conclusion 
of law, which cannot aid the plaintiff unless this conclusion is sup- 
ported by other allegations of fact contained in the complaint. Since 
the case of Bischoff v. Yorkville Bank, supra, the rule is firmly estab- 
lished in this state that the transfer of the funds of the estate to and 
the crediting of them by the defendant to the trustee or executor in 
his individual account did not overpass the legal right of the executor 
or the defendant. 


“A fiduciary may legally deposit the trust funds in a bank to his 
individual account and credit. Knowledge on the part of the bank 
of the nature of the funds received and credited does not affect the 
character of the act. The bank has the right to presume that the 
fiduciary will apply the funds to their proper purposes under the 
trust.” 

In that case it was further held that the moneys transferred to the 
individual account of the executor or trustee continued to remain trust 
funds of the estate, and the defendant had a right to presume that 
they would be used for the purposes of the trust, but since the de- 
fendant knew that the credits— 


“were of a fiduciary character, and were equitably owned by the ex- 
ecutor, it had not the right to participate in the diversion of them 
from the estate or the proper purpose under the will. Its participa- 
tion in a diversion of them would result from either (a) acquiring an 
advantage or benefit directly through or from the diversion, or (b) 
joining in a diversion, in which it was not interested, with actual no- 
tice or knowledge that the diversion was intended or was being exe- 
cuted, and thereby becoming privy to it.” 


The plaintiff had drawn his complaint in this case in order to meet 
the decision in the Bischoff Case, but in my opinion he has failed to 
allege the necessary facts. The complaint does not allege that the 
defendant had notice or knowledge that the trustees drew checks 
upon the trust estate to the order of the individual trustee with any 
intent to misappropriate the proceeds. Consequently up to that time 
it had committed no wrong and the estate had suffered no injury, for 
the moneys deposited in the trustees’ account still retained their 
fiduciary character. The trustee was still bound to use these moneys 
for the purposes of his trust and the defendant was not bound to 
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inquire as to the purposes for which each check on this account was 
drawn, but had a right to presume that the trustee would act honest- 
ly. If thereafter it had notice or knowledge that the trustee was 
diverting the money to other purposes, and joined in such diversion, 
it would be liable ; but there is no allegation that the defendant knew 
that the trustee was drawing or using such meneys for his own 
purposes, and in the absence of such allegation it certainly cannot be 
mferred that the defendant assisted the trustee in his conversion. It 
is true that the complaint not only states the legal conclusion that the 
defendant participated in such conversion and in the wrongful use of 
the trust fund, but alleges that it did so knowingly, and knew and had 
notice of such diversion; but the words “participated,” “unlawful di- 
version and misappropriation,” and “unlawful and wrongful use” are 
all conclusions of law, and allegations of knowledge or notice of con- 
clusions of law, and can hardly help the plaintiff, especially where it 
is evident that they refer only to the knowledge and notice more 
specifically alleged in the previous parts of the complaint. 

It follows that the motion for judgment must be granted, with $10 
costs and the demurrer sustained, with the right to the plaintiff to 
serve an amended complaint within 20 days after the notice of entry 
of order herein. 

Motion granted, with costs. 





TESTING WILLS BEFORE DEATH—A NEW 
ACTIVITY. 


A new activity has been recently started among the trust companies 
of the country by the Trust Company Section of the American Bankers 
Association recommending that wills be “tested” before death. 

The promotion of this work is one of the direct results of the efforts 
of a joint committee of the New York State Bar Association and the 
New York Chamber of Commerce, which met about two years ago for 
the purpose of formulating plans for the prevention of unnecessary liti- 
gation. 

The investigations of the committee covered a variety of subjects, in- 
cluding contracts and wills, and disclosed the surprising fact that in New 
York State the volume of litigation concerning wills seems to exceed 
by far that on any other subject before the courts. It also appears that 
of this great volume of litigation eighty-two per cent. is of a preventable 
nature, while seventy per cent. concerns the meaning of the instrument 
and less than eight per cent. concerns mental capacity, fraud and undue 
influence. As in the case of contracts, these figures are taken only as 
approximate ; but their comparison with figures relating to non-standard- 
ized contracts reveals a remarkable fact. They show that the bulk of liti- 
gation concerning wills turns on the meaning of the instrument. They 
also show that the percentage of preventable litigation concerning wills 
is about three times as great as the percentage of preventable litigation 
concerning non-standardized contracts, and from ten to twenty-three 
times as great as the percentage of preventable litigation concerning stand- 
ardized contracts. 

This disparity of percentages is easily explained. In the case of con- 
tracts the words used are employed only after they are carefully discussed 
and approved by parties having adverse interests and usually by their 
counsel as well. A will, however, is generally made in secret, without 
outside criticism. The words used are not subjected to the scrutiny of 
adverse interests until death has made change impossible. Then the 
only possible remedy is an agreement between the parties in interest, 
arbitration or legal proceedings. , 

The reasons for such an extraordinary amount of unnecessary litiga- 
tion concerning wills are plain. The first is that many persons cling to 
the absurd idea that the writing of any will does not call for legal 
talent specially qualified for the work. The second reason lies in the 
fact that most wills are not tested before death, as is the pracitce in Eng- 
land. The idea behind such a test is for the maker of a will to assume 
that he is dead and to discover, by an independent expert examination 
during his life, what is likely to happen to his will after his death. There 
is no other possible method of testing a will before death. A judicial test 
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before death is impossible. Even a law for the probate of a will before 
the death of the maker has been held unconstitutional. 

A series of “rules” worthy of careful study, reproduction and distribu- 
tion, were formulated by the joint committee, as follows: 

Rule 1. Remember that in the preparation of no legal document is the 
inaccurate use or location of a word or phrase more serious than in a 
will. 

Rule 2. Remember that the best time to prevent disputes and. litiga- 
tion concerning a will, is when the will is made. If, however, a will has 
been made, remember that it may still be tested before death and its de- 
fects and ambiguities discovered and corrected. 

Rule 3. Remember that the more entangled one’s estate the greater 
is the necessity for a proper will. 

Rule 4. Remember that no layman should attempt to draw a will. 

Rule 5. Do not hesitate to give your legal adviser all the facts and 
state your wishes fully. Without such data he cannot intelligently draw 
a will to meet your requirements. 

Rule 6. Remember that the proper writing of a simple will calls 
for nothing less than ordinary professional skill and for much more care 
than an ordinary contract or other legal writing between living persons. 

Rule 7. Remember that the writing of a complicated will or one in- 
tended to tie up property by trusts or otherwise, calls for legal talent 
specially qualified for the work. 

Rule 8. Remember that the maker of a will can, with reasonable cer- 
tainty, forestall family discord and prevent wasteful litigation after his 
death, (1) by planning his will wisely with reference to his family and 
estate, (2) by having it skillfully prepared and (3) by submitting it to at 
least one specially qualified legal critic, other than the draftsman, for in- 
dependent interpretation and constructive criticism. In this manner, a 
fresh mind specially equipped and working on scientific lines will usually 
so test a will before death as to discover latent germs of dispute in time 
for correction. 


Rule 9. Remember that undue economy in the preparation of a will 
often defeats the purpose of its maker. 

Rule 10. Remember that it is wise for the maker of a will to examine 
its contents, particularly if the will is stale or does not automatically ad- 
just itself to changes in family or estate. 

. Rule 11. Remember that if the maker of a will changes his domicile 
from one state or country to another that change may make a will, other- 
wise valid, wholly or partly void unless it complies with the laws of the 
new domicile. 

Rule 12. Do not hesitate to alter your will as often as changed con- 
ditions demand, but do not attempt to do so without legal advice. 
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Rule 13. Remember that the expense of settling an estate is usually 
less under a will, if carefully drawn, than without it. 


Rule 14. Do not delay in making or altering a will until you are ill 
or until you are about to take a journey and have little or no time to give 
to the proper planning and preparation of the instrument. Whatever the 
haste, be not in a hurry. Be deliberate but do not procrastinate. 


A recognized authority on the preparation of wills recently stated that, 
“fully fifty per cent. of wills contain some obscurity or omission.” He 
also stated that “a will is an ex-parte document and is written from one 
point of view; it is the expression of the wishes of the testator regarding 
the work of a lifetime; upon its legality depend the future happiness and 
welfare of the persons and objects most dear to the testator ; and whether 
viewed from a property or a family standpoint, it is often the most impor- 
tant document a man of large or small means is ever called upon to pre- 
pare.” 


The true function of religion has always been that of prevention rather 
than cure. 

Medicine of recent years has been progressing rapidly along the same 
channels. It is noteworthy that the legal profession has now actively 
entered the field of preventing litigation, and being in the public interest . 
the movement should meet with the hearty co-operation of bar associations 
and business bodies generally. 


ELLSWORTH AND HERB HONORED. 


The Hibernia Bank and Trust Company of New Orleans, through the action 
of its board of directors, has elected Fred W. Ellsworth first active vice-presi- 
dent, succeeding R. S. Hecht, who was recently elected president, and also 
Charles F. Herb to the second active vice-presidency, succeeding Mr. Ells- 
worth. 

Other changes in the official staff included the promotion of Paul Villere 
from cashier to vice-president; James H. Kepper from assistant to cashier, 
and W. B. Machado to senior assistant cashier. 

The election of Messrs. Ellsworth and Herb as senior vice-presidents of 
the Hibernia Bank is particularly interesting in view of the fact that it was 
only a few months ago that they became associated with that institution, Mr. 
Ellsworth having formerly been secretary of the Guaranty Trust Company 
of New York, and Mr. Herb a vice-president of the Mississippi Valley Trust 
Company of St. Louis. 

These important changes in the Hibernia Bank’s official family, as an- 
nounced by President Hecht, are for the purpose of still further strengthening 
the executive and administrative organization of the institution so as to ade- 
quately handle the Hibernia’s share of the banking business of New Orleans 
which is enjoying very substantial growth. 





FINANCIAL SUPREMACY. 


By Albert Breton, Vice-President of the Guaranty Trust Company of 
New York. 


Since the United States has climbed to such a prominent place in 
international finance, and since the resumption of normal business 
conditions may be expected with the preliminary agreement on the 
terms of the future peace treaty, the question most discussed, so far 
as our foreign trade expansion is concerned, is whether or not the 
United States will occupy the first place among the financial nations 
of the world. The question is whether we shall become the leaders, 
or whether the British will continue to hold the rank that has been con- 
ceded to them in the past. The mere fact that we are looking for the 
first place affords us gratification, and all of us are confident that, in 
any event, we shall continue to be an important factor in the world’s 
financing. But will it make much difference whether or not we rank 
first, second, or even third, so long as we get our full share of interna- 
tional trade, and at the same time extend America’s disinterested 
ideals and give active support to the humanitarian work of recon- 
struction and rehabilitation, and to the closer and more friendly rela- 
tions among all nations, large or small, after final settlement of this 
great war? 


FINANCIAL SUPREMACY. 


Where lies international financial supremacy? Does it lie in the 
total turnover of money transactions in a certain market, or does it 
lie in the influence arising from the resources, reserves and foreign 
credit balances of a country? Before the war, London certainly had 
just claim to leadership in both cases. After the war, London may 
still hold this position if we consider the total turnover, whereas the 
United States—I dare not say New York, in due deference to my col- 
leagues of the eleven other Federal Reserve districts—may claim the 
leading rank so far as financial resources and economic position are 
concerned. 

The allied nations already owe us eight billion dollars, more foreign 
loans are to be granted by our Government and many banking and 
commercial credits will probably be extended to foreign municipalities, 
corporations and industries, principally in France, Belgium, Italy and 
the Balkan States. Perhaps—and let us expect that to be the case— 
Russia, Siberia and China will be similarly assisted. Foreign loans, 
based on the German indemnity, may also be floated here and large 
industrial: investments may be made by Americans as a result of op- 
portunities arising from reconstruction work in the territories former- 
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ly occupied by the enemy or from the development and improvement 
of commercial and industrial enterprises in the countries above named. 







AMERICA’S POSITION. 





It may therefore be stated conservatively that at least five hundred 
million dollars in interest and dividends will be due yearly to this 
country from foreign debtors, plus the annual amount that may be 
agreed upon by the Allies for the redemption of their debt to the 
United States Government or for the liquidation of the external war 
loans floated here. If we add to the above the substantial foreign 
trade balance in our favor, may we not contend that as the largest 
creditor nation of the world we have a right to a seat at the interna- 
tional finance table with the same voting power as any other member 
of the conference, and may we not reasonably be justified even in 
aspiring to supreme rank? Now, if we are to follow the principles 
lately asserted by President Wilson in Europe and publicly acknowl- 
edged by the leading statesmen of the Allies, that is to say, if honest 
and sincere co-operation is to exist after the war among all the for- . 
merly allied nations in handling their financial and economic problems, 
we are not to expect our foreign debtors to pay us in full in cash 
here, which in this case means gold, the annual trade balance stand- 
ing in our favor. Even if such a plan were feasible, it would result 
very quickly in the loss of our leading position and the eventual loss 
of most of our foreign trade. 






















ForEIGN INVESTMENTS. 










If we cannot be paid fully in cash over here, we must use the 
foreign money we are to get over there to make foreign reinvest- 
ments. As many of our leading financiers have said, we must learn 
to buy foreign securities and associate ourselves with foreign capital ; 
we must improve and run foreign factories, and build foreign railroads 
and other public services ; we must develop our own merchant marine 
for the control and henefit of our own freights; we must send agents 
to buy goods direct at production points; we must establish commer- 
cial banks not only to advise and protect the interests of American 
investors, traders and manufacturers, but to keep our dollar at full 
value and to see that settlements of transactions for American ac- 
count are through dollar exchange. 

With that object in view, a few American banks, assisted by the 
provisions of the Federal Reserve Act, and assured of the valuable 
co-operation of the Reserve Board, have established foreign branches 
or organized on a co-operative basis affiliated American banks for for- 
eign trade. The Federal Reserve Act is far from being perfect, but 
the Federal Reserve Board has always felt disposed to consider, with 





































216 THE BANKING LAW JOURNAL 


the most liberal mind, any amendment to the act purporting to uphold 
on sound business principles our foreign banking expansion. 


Discount Rates. 


A great deal has been said lately about the difference in the money 
rates ruling in London and New York. For instance, the pre- 
vailing discount rate in London for bank drafts is now three and one- 
half per cent, whereas in New York the rate is fixed at four and one- 
quarter per cent by the Federal Reserve Board. In justice to our 
Federal Reserve system, we must remember that it has been in 
operation only since the declaration of the war in 1914 and has not 
yet functioned in peace times. We should bear in mind, also, that 
cheap discount rates did not prevail in London until three years after 
Great Britain declared war against Germany and only after the 
United States had decided to side with the Allies and back them up 
to the limit of its manhood and its resources. It is simply wonderful 
that financing of such magnitude by a country so unprepared for 
war as we were should have been completed so successfully without 
further disturbing the discount rates of the Federal Reserve Banks. 

There is every reason, however, to expect the members of the 
Federal Board to watch and compare our money rates with those 
prevailing in other countries. In this connection let me say that 
there is no nation better fitted to meet foreign competition, owing 
to the fact that our Federal Reserve banks are not supposed to be 
run to make large profits for the Government. Their aim is to earn 
a maximum dividend of six per cent for their member banks’ stock- 
holders and to build a substantial surplus to meet unforeseen emer- 
gencies. As they do not pay interest on the large reserve deposits 
they hold for account of member banks, they are practically sure to 
make enough profit even on the basis of very low discount rates. This 
is a decided advantage on our side when racing for financial leader- 
ship. Continuous low money rates do not necessarily mean money 
supremacy. It may mean lack of business or lack of aggressiveness, 
neither of which contributes to a nation’s welfare. 


THE Gotp RESERVE. 


One of the most, if not the most, important points today in con- 
sidering international finances is the amount of gold held by a nation 
as a reserve against its demand liabilities to other nations. 

The United States possesses today the largest stock of gold and 
carries also the largest bank gold reserve against Federal notes in 
circulation. Again we are first and the advantages which such a pesi- 
tion commands are obvious. 

But to remain the bankers of the world when business follows once 











THE BANKING LAW TOURNAL 217 


more its more normal channels and present war restrictions are more 
or less lifted, we may be called upon to part with some of our gold 
in favor of nations we think entitled to such accommodations. Great 
Britain, France, Belgium and Italy will need it to build up their legal 
reserves. Others need it badly to comply with their currency laws 
and protect their credit. As a matter of fact, will it be possible, in 
view of these conditions, to solve this most difficult problem without 
a special arrangement between the leading nations pledging among 
themselves the temporary support of their official or central banks? 
Perhaps there is now an opportunity to create an International Re- 
serve Board where all the leading official or Government banks would 
be represented and which would be much more practicable than a 
Foreign Federal Reserve Bank. 


BIMETALLISM. 


But in any case is there enough gold today to supply the clearings 
of the world? If not, must consideration be given to the suggestion 
already made through the British press of adopting bimetallism? 
Personally, I never was in favor of bimetallism before the war, and 
it may be against precedent for a banker, educated abroad, to suggest 
such a discussion, but this war has broken many precedents, destroyed 
many old economic prejudices and introduced new progressive ideas 
even among the patricians and stand-patters of the old world. 

Surely the new Republic of China, inviting international trade, but 
not yet having the credit and the banking organization of a great 
power at its disposal, will need huge sums in silver to settle its domes- 
tic and foreign trade. British India sticks to silver, notwithstanding 
the official gold ratio between the rupee and the pound sterling. 
Mesopotamia, Palestine and Arabia, liberated from the Turk and 
under liberal European guidance, will also need silver. The same is 
true of East Africa, Egypt, Asia Minor and some of the French 
colonies. New Russia—including Siberia—and Mexico may be looked 
upon as requiring a large amount of metallic currency to circulate in 
those countries before their international credit, so badly hampered 
by recent revolutions, is restored. All the civilized countries of the 
world, even those under the gold standard, are clamoring for silver 
to issue much-needed subsidiary coins. Somewhere and somehow the 
United States will have to get enough silver to replace the amount 
loaned to foreign governments out of the stock deposited in the 
United States Treasury to secure silver certificates. The Great 
Powers of Europe need all their actual stock of gold and all that will 
be produced for many years to come to replenish their reserves ; the 
cost of production has materially increased, resulting in a propor- 
‘tionate and rather alarming decrease in the supply. 





TRUST COMPANY PUBLICITY. 


The proceedings of the forty-fourth annual convention of the Ameri- 
can Bankers Association, containing over eleven hundred pages of matter 
which has just been distributed to members of the Association, reveals 
a wide range of activities carried on through the General Association, 
sections, departments, commissions and committees. Almost every phase 
of financial activity or activities allied with finance and banking, and 
fiduciary operation, are referred to in the volume. 

One of the most striking instances of progressiveness is revealed by 
the Trust Company Section of the Association in the report of its pub- 
licity committee. Nearly every branch of trust company advertising, 
and publicity, including the securing of new business, has been under- 
taken by the committee just named. 

In addition to the intensive development of this work, trust company 
officials from all parts of the country have brought their advertising 
and new business problems to the office of the section where the secretary, 
acting for the committee, has given separate treatment to each individual 
case based on the circumstances surrounding the institution and the par- 
ticular needs which it is endeavoring to fill. 

An article on the securing of trust company publicity, a reproduction 
of “tested” advertisements, and a letter addressed by James M. Pratt, 
chairman of the committee, to members of the Sections, is contained in 
new Bulletin. 

The thorough manner in which the committee, which is composed of: 
James M. Pratt, vice-president Guaranty Trust Company of New York, 
chairman; Fred W. Ellsworth, vice-president Hibernia Bank & Trust 
Co., New Orleans, La.; E. F. Feickert, president The State Trust Com- 
pany, Plainfield, N. J.; Arthur H. Cooley, assistant treasurer Security 
Trust Company, Hartford, Conn., has entered into their work is re- 
vealed in the letter signed by the chairman, as follows: 

To the Member Addressed: 

It has been gratifying to learn of the wide use made of the first Pub- 
licity Bulletin distributed to members, and also to receive many letters 
commending the plans of the committee. 

At the recent Chicago convention considerable discussion centered 
around the use of advertisements published in the Bulletins without know- 
ing where they originated. It was felt that embarrassment might result 
to a member from the publication of an advertisement which had been 
used and contributed by a member company in the samme city. In order 
to assist in avoiding such embarrassment it has been decided to place 
opposite each advertisement the name of the city in which it was origi- 
nally used. 

_ The article on publicity published herein should be carefully read by 
all members as many opportunities to secure legitimate publicity are fre- 
quently overlooked by companies having in their possession information 
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of a news value, the publication of which would be of interest to the 
local community, and oftentimes the financial institutions as a whole. 

Thirty advertisements are also published herein for the use of a'! 
members. 

The committee has received from all parts of the country requests 
from members to assist them in establishing publicity, advertising and 
new business departments, and in each instance separate plans have been 
prepared to meet the needs of the member requesting the help. 

It will be greatly appreciated by the committee if members will for- 
ward to the secretary, at 5 Nassau street, copies of recent advertise- 
ments, booklets and form letters. 

In response to many inquiries the committee will publish at an early 
date a series of advertisements which have been prepared under the 
supervision of the committee. 

The question is being asked repeatedly as to whether the distribution 
of the Bulletin and the service of the committee is confined to members 
of the Trust Company Section. In reply to this question we have been 
happy to report that the material prepared by the committee, as well as 
its service, are available to any member of the Association. The Bulletins 
are sent to the active and associate members of the Trust Company Sec- 
tion, and all other members who desire to have their names placed upon 
the regular mailing list. 

From the large number of letters of appreciation received in reference 
to the work of the committee, we are pleased to quote the following: 

“We want to express our appreciation of the Bulletin published by your 
committee, a copy of which we received this morning., For the reason 
that we are just entering the trust company field of operation this infor- 
mation will be of inestimable value to us, and we trust that we may be 
further favored with future editions.” 

“We are indeed obliged for the Trust Company Bulletin—even a hur- 
ried look through it shows its value to the members of your Section and, 
in fact, almost any bank. This is the kind of work that counts and makes 
membership in the Trust Company Section worth while.” 

“We are wonderfully pleased with the Bulletin and feel that you have 
rendered every trust company in the United States a remarkable service. 
Your suggestions as to advertising are simple and fundamental, and your 
material for advertisement is a ‘gold mine’ to the busy officer of a trust 
company looking for proper publicity material.” 

A separate blank is also enclosed in connection with securing answers 
to the question, “Why I named a trust company in my will.” The mate- 
rial received as a result of this inquiry will form the basis of advertise- 
ments and suggestions which should be of great value to the trust com- 
panies and banks interested in receiving appointments for trust service. 

Your further comments and co-operation will be valued. 

Very truly yours, COMMITTEE ON PUBLICITY. 
James M. Pratt, Chairman. 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that al of the facts involved be clearly set forth. 
If the question relates to a check, bill of exehange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference to 
the transaction out of which the question 


CHECK PAYABLE TO ATTORNEY FOR GUARDIAN. 


Editor Banking Law Journal: 
New Jersey, February, 1919. 


Dear Sir: As a reader of your publication, I would be very much pleased if 
you would answer the following questions in your next issue: 
A check is made payable as follows: 


“John Doe, Attorney for Richard Roe, Guardian of Jane Roe.” 

1st. Should a bank cash the check for the attorney or credit it to the attorney’s 
personal account? 

2nd. In case the bank did cash it, or credit it to the attorney’s personal account, 
and he did not account to the guardian for the funds, would the bank be liable? 

3rd. Can a guardian appoint an attorney, as apparently has been done in the 
above case, without an order from the court? 

Thanking you for your trouble in the matter, I am, SUBSCRIBER. 


Answer: Questions | and 2: There is no reason why a bank 
should not cash a check such as the one described above. In such 
a transaction the only obligation of the bank is to its depositor, the 
drawer of the check. If it is satisfied that the check is presented 
by the payee, John Doe, and the check is properly indorsed, it is pro- 
tected in paying to John Doe, and is under no obligation to keep track 
of the payee and see that he makes proper application of the funds. 

Where banks get into difficulty in cases of this kind is in permit- 
ting a guardian to deposit a check, payable to him as guardian, in 
his personal account. Although most of the cases hold that a bank 
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does not render itself liable in so doing the practice leads to litiga- 
tion, and it is therefore a protection to the bank to insist that the 
check be deposited in an account indicating that the funds are held 
in a fiduciary capacity. Cases which hold that banks assume no liabil- 
ity in receiving such deposits, do so on the theory that the transaction 
was equivalent to depositing the check in a guardianship account 
and then withdrawing the funds on properly signed checks and rede- 
positing them in a personal account. 

In the case of U. S. F. & G. Co. v. First National Bank, Calif., 123 
Pac. Rep. 352, where a guardian deposited a check, payable to him as 
guardian, in an account in his individual name in the defendant bank, 
and afterwards drew out and misappropriated the money, it was held 
that the bank was not liable to the minor or the guardian’s bondsmen. 

A case which takes the contrary view of this proposition is the U. S. 
F. & G. Co. v. People’s Bank, Tenn., 157 S. W. Rep. 414. Here it was 
held that a bank is liable where it knowingly permits a guardian to de- 
posit a check representing guardianship funds in his personal account 
and he afterwards draws out and uses the money for his own personal 
benefit. 

In this case it was said: “The fact that Turner (guardian) promised 
the bank that he would faithfully administer the fund and would keep 
a true account thereof on his own private books, cannot be held to ex- 
cuse the original conversion that made the misuse of the funds by the 
guardian easy and expeditious through checks drawn and signed with 
his own personal name. Under the facts stated the bank took the risk 
of the guardian’s making a proper disposition of the fund and keeping 
a true account thereof. This could not lawfully be imposed on the shoul- 
ders of his wards. The reliance of the bank upon the guardian’s prom- 
ises, under such circumstances, was simply folly.” 

Question 3: A guardian may appoint an attorney without the for- 
mality of a court order. They frequently do so for the purpose of secur- 
ing their assistance in preparing their accounts and for attending to other 
matters which-require the aid of an attorney. Any fees paid to the at- 
torney, however, are subject to the scrutiny and approval of the court. 




































ACKNOWLEDGMENT TAKEN BEFORE BANK 
STOCKHOLDER. 


Editor Banking Law Journal: 










Texas, February, 1919. 


Dear Sir: On page 444 of the American Bankers Association Journal, February, 
1919, we noted a decision in California where an acknowledgment taken by an 
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’ Assistant Cashier who was a stockholder in the bank, it was held that the acknowl- 
edgment was sufficient. 
Will you kindly advise if there has been any decision of this character under 
Texas Laws, and, if not, what in your opinion would the decision be of an officer 
of a Bank in Texas, who was also a Stock Holder, taking an acknowledgment from 
a person borrowing money from that Bank? CASHIER. 


Answer: While the decisions are not uniform according to the weight 
of authority, the fact that a notary is a stockholder in a corporation which 
is beneficially interested in a transaction, disqualifies him from taking 
the acknowledgment on an instrument executed in connection with the 
transaction. Decisions of Texas courts supporting this view are Miles v. 
Kelley, 16 Tex. Civ. App. 147; Workmen’s Mutual Aid Association v. 
Monroe, 53 S. W. Rep. 1029. 


CHECK FOR AMOUNT OF BALANCE. 


Editor Banking Law Journal: 
PENNSYLVANIA, January, 1919. 


Dear Str: We have John Edson Brady’s work on bank checks, etc. A question 
has arisen that I do not find referred to in this work: 


“A,” residing in a distant town, gives a check to “B,” drawn on this bank, prop- 
erly signed and dated, “pay to the order of ‘B’ ‘amount of my balance”” “B” 
sends this check through the regular channels for collection. Are we justified in 
filling up this check for the amount standing to “A’s” credit when check is pre- 
sented and paying the same to the holder thereof? 

If a case of this kind is included in Brady’s work, I would be glad to have 
you give me the reference; if not, I would apprecitae your opinion. 
VicE-PRESIDENT 


Answer: We have not seen any decision passing directly on the right 
of a bank to pay a check suck as the one described in the above inquiry, 
but we know of no reason why the bank should not compute the amount 
called for by such a check and pay it, provided the bank is satisfied that 
the check is genuine and that there are no irregularities in the transac- 
tion. 

















INCREASE OF CAPITAL BY THE MERCHANTS NATIONAL 


The Merchants National Bank of New York has called a special 
meeting of its stockholders to be held March 31 for the purpose of 
action upon propositions to alter the par value of the capital stock of 
the bank from $50 per share to $100 per share; to increase the capital 
stock from $2,000,000, represented by 40,000 shares, each of the par 
value of $50, to $3,000,000, to be represented by 30,000 shares, each 
of the par value of $100, and to elect three directors to fill vacancies 
in the board. 





MR. MARFIELD NEW SEABOARD CASHIER. 


It is announced by S. G. Bayne, president of the Seaboard National 
Bank of New York, that Howard Marfield, formerly assistant treas- 
urer of the Equitable Trust Company of New York has been appoint- 
ed cashier of the Seaboard Bank, to succeed H. W. Donovan, who 
resigned to become a member of the firm of Charles E. Quincy & Co. 
of New York. Mr. Marfield’s standing in banking and business circles 


C. HOWARD MARFIELD 
Cashier Seaboard National Bank, New York City 


is indeed high. His banking experience began in Baltimore in 1900, 
when he entered the service of the National Union Bank of that city. 
He remained there until 1902, when he came to New York and be- 


came connected with the National Bank of Commerce, In December 
of that year he entered the employ of the North American Trust 
Company of New York, which was purchased by the Trust Company 
of America, which in turn was purchased by the Equitable Trust 
Company. 

Mr. Marfield remained through the various mergers, serving m 


different departments, and was paying teller up to 1914, when he 
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entered the new business department. Later he traveled throughout 
the country for this department, and was a familiar figure at the 
various conventions of bankers, where his personality made him many 
close friends. 

As assistant treasurer of the Equitable he has handled the out-of- 
town collection department and analysis department in conjunction 
with the out-of-town business of the company. 


SEABOARD PREPARING FOR HOME OF ITS OWN. 


An option has been secured on the property at the corner of Broad 
and Marketfield streets by the Seaboard National Bank of New York, 
with the view of erecting a building for its own use. The option is 
for a period of three and a half years from February 1, 1919, and 
the refusal may be terminated upon threé months’ notice. The pres- 
ent lease of the bank at 18 Broadway does not expire until three years 
hence. 


NORTHWESTERN NATIONAL, PORTLAND, OREGON. 


Edgar H. Sensenich, heretofore cashier of the Northwestern National Bank, 
Portland, Oregon, has been elected a director and vice-president of that institu- 
tion. Roy H. B. Nelson, formerly assistant cashier, was elected cashier. 

Edgar H. Sensenich is one of the most widely and favorably known of the 
comparatively newcomers into the Portland banking field. He went there 
from Philadelphia in December, 1911, and entered the employ of the Portland 
Trust Company and in the following month was elected cashier. On the or- 
ganization of the Northwestern National Bank, in 1913, he was elected cashier 
of the institution, holding the place until his promotion to a vice-presidency. 
In Philadelphia from 1899 to 1908 Mr. Sensenich was with the Merchants Na- 
tional Bank, since consolidated with the First National, and at the time of 
leaving was manager of the credit department under the direction of William 
A. Law, now the president. From 1908 until going to Portland he was in the 
business of dealing in commercial paper and securities in Philadelphia. Since 
he took up his residence in Portland Mr. Sensenich has been actively inter- 
ested in the work of civic welfare clubs and in that and also his banking 
capacity has frequently addressed public meetings in Portland and in other 
cities in the Pacific Northwest. 

A native Oregonian, Roy H. B. Nelson was a student in his youth at Mc- 
Minnville college. His entry into the banking business was with the National 
Bank of Commerce, Seattle, coming from that city to take a position with the 
Portland Trust Company in February, 1911. He was made assistant cashier 
of the Northwestern National Bank in April, 1914, and the record he made at 
that post, where he demonstrated his capacity to make friends and pull busi- 
ness to the bank to a degree, earned his promotion to cashier. 

The Northwestern National Bank has $1,000,000 capital, $270,568 surplus and 
profits and total resources (Dec. 31, 1918) of $20,943,049. 





NATIONAL BANK OF COMMERCE APPOINTS 
ADDITIONAL ASSISTANT CASHIER 


Elmore Fitzpatrick Higgins, chief national bank examiner for the 
Sixth Federal Reserve District, with headquarters at Atlanta, Ga., 
has been made an assistant cashier of the National Bank of Com- 
merce in New York. He was formerly chief examiner for the Sev- 


ELMORE FITZPATRICK HIGGINS 
Newly appointed Assistant Cashier of the National Bank of Commerce in New York 


enth Federal Reserve District at Chicago and later served as acting 
chief examiner for the Fifth Federal Reserve District, at Richmond, 
Va. Before entering government service he was assistant examiner 
for the New Orleans Clearing Heuse Association. 

Mr. Higgins began his banking career in 1897, serving with a num- 
ber of banks in Alabama. In 1914 he entered the government service 
as national bank examiner, first assigned to work in the State of 
Georgia and later in Pennsylvania, from which he went to Chicago. 
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His service in these various posts extended over a wide area, covering 
eleven different states and bringing him experience and acquaintance 
with numerous banks and bankers. 

Mr. Higgins is married. He comes of a well-known Southern fam- 
ily. His greatgrandfather, Benjamin Fitzpatrick, was twice Governor 
of Alabama in the forties, and later served in the United States Senate. 



























NEW OFFICERS APPOINTED AT THE IRVING. 


The names of the following gentlemen have been added to the list of ap- 
pointments. recently made by the board of directors of the Irving National 
Bank of New York: Eugene D. Junior, cashier; Hayward S. Kirby, assistant 
cashier; Claude E. Allnutt, assistant cashier. 

Mr. Junior was formerly in the auditing department and has been connected 
with the Irving for a great many years. He has an intimate knowledge with 
the workings of its numerous departments. 

Mr. Kirby of the securities department had experience in making investiga- 
tions before coming to the Irving; Mr. Allnutt’s work has been principally 
accounting as practiced in domestic and foreign commercial banking institu- 
tions. 

In each case these newly appointed officers were found by the board to be 
especially qualified for the positions to which they have been appointed. 


A RAILROAD PLAN BY PAUL M. WARBURG. 


Paul M. Warburg has presented to the New York State Chamber of Com- 
merce a plan for the solution of the railway problem which, in a general way, 
carries some weight. He urges legislation providing for the following basic 
principles: 





That practically plenary powers of regulation must be given to the Govern- 
ment’s regulating agencies, but that a clear and definite basis must be estab- 
lished upon which regulating boards will base rates. 

That this basis must have an unqualified assurance to private capital of a 
minimum return. 

That there must be honest and substantial chance for private capital to earn 
more than minimum, to preserve a spirit of enterprise which should permeate 
the staff from top to bottom. 

That the Government should be a partner of railroads in sharing profits to 
a limit. Beyond that limit all profits should go to the Government. 

That consolidation should be encouraged to bring about a smaller number 
of railway systems, of which the strongest existing roads would form the 
natural backbone, but that this unification should not go far enough to destroy 
healthy and reasonable competition in efficiency, service and opening of new 
fields of enterprise. That preference should be given to a plan which at this 
time would disturb as little as possible outstanding well established and well 
protected railroad securities and avoid to the largest possible degree direct use 
of Government credit. 












Mr. Warburg opposes unrestricted private operation on the ground that it 
is incompatible with public interest, and he also condemns government opera- 
tion and extension of Federal control for five years. He said Government 
operation must be avoided because it is bound to pollute our political and 
social life. 
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STANDARD MANUAL OF INCOME TAX. 


The Standard Statistics Company of 49 West Street, New York City, has 
published a manual of the income tax which is undoubtedly one of the most 
helpful and useful of the many books of this character now in the market. 
The book presents the full text of the new Federal Revenue Law with marginal 
notes and a condensed digest of the Act, indicating the changes made by 
the new law. This is followed by a detailed study of the law, covering more 
than 300 pages. In this portion of the book many of the puzzling provisions 
of the Act are made clear, as, for instance, the method of calculating invested 
capital. A very thorough index adds to the usefulness of the book. Another 
valuable feature of the book is a list of more than 10,000 listed and unlisted 
securities, giving the market price of each as of March 1, 1913. The book 
also contains the Treasury and Court decisions which have been handed down 
since the publication of the Standard Manual of Income Tax for 1917. In all, 
the book contains approximately 900 pages, and each purchaser receives a 
supplement containing rulings and other important information not available 
at the time of going to press. The price of the book is $5. 


SMALL BANKS AND PUBLICITY. 


That the small banks are not alone seekers of new ideas upon publicity 
and new business methods is revealed in the fact that the New York Chapter, 
American Institute of Banking, has introduced a special course upon this sub- 
ject which is being held each Tuesday evening from 5:30 to 7 P. M., in the 
Auditorium of the Merchants Association, Woolworth building, New York 
City, and is being attended by about seventy-five representatives of the largest 
banks and trust companies in the city. 

The course is under the personal direction of Leroy A. Mershon, secretary, 
Trust Company Section, American Bankers Association, and the lecturers 
include: 


C. A. O’Reilly, Irving National Bank; 

George B. Mallon, Bankers Trust Company; 

F. W. Gehle, Mechanics & Metals National Bank; 

Francis H. Sisson, Guaranty Trust Company of New York; 
Thaddeus S. Dayton, Guaranty Trust Company of New York; 
Edwin Bird Wilson, Edwin Bird Wilson, Inc.; 
Benjamin Sherbow, Consultant in Typography; 
Henry Drouet, Bankers Trust Company; 
George E. Allen, Educational Director, American Institute of Banking; 
George E. Lewis, Editor of Journal of American Bankers Association. 
The subjects presented include the following lectures: 

Salesmanship for a Bank; 

New Business; 

Arranging the Fundamentals; 

Direct and Indirect Advertising; 

How to Secure Legitimate Publicity; 

Making Type Talk; 

Copy and Its Preparation; 

Standardizing an Advertising Programme. 


As the reconstruction period presents many problems in connection with 
securing as well as retaining business, other cities having active Charters of 
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_ the American Institute of Banking, or other organizations of bank men, may 
well follow in the lead of New York in this respect. 


A GOOD STORY OF THE INCOME TAX. 


“A Story of the Income Tax” is the title of a creditable book issued by the 
First National Bank of Cleveland and its affiliated bank, the First Trust and 
Savings Bank. Aside from reproducing the Federal Revenue law in full, with 
subheads of subjects and side notes, the book contains a large number of tables 
setting forth the various features of the law and a comprehensive introduction, 
which is followed by an able review of “Business and Taxation in the Period 
of Reconstruction,” by Hon. Daniel C. Roper, Commissioner of Internal 
Revenue. Undoubtedly the most valuable feature of the book is contained in 
the 44 pages devoted to exhaustive statements of hypothetical cases and the 
explanatory letters which accompany them. It seems impossible for a case 
to arise among all the classes of taxpayers which cannot be matched with a 
counterpart from these assumed cases, and when the taxpayer finds his case 
ceiving its meed of praise from those who are receiving it. 

The book is a credit to the two “Trusts” which produced it, and it is re- 
ceiving its meed of praise from those who are receiving it. 


INCOME TAX PROCEDURE, 


The Ronald Press of 20 Vesey Street, New York City, has brought out its 
1919 edition of Montgomery’s Income Tax Procedure. The author, Mr. Robert 
H. Montgomery, attorney-at-law and certified public accountant, is well known 
as one of the highest income tax authorities in the country. 

After an introductory chapter, giving an interesting and careful outline of the 
history of income tax laws, the book is divided into six parts, as follows: Part 
I., Application and Administration; Part II., Income; Part III., Deductions; Part 
IV., Special Classes of Taxpayers; Part V., Excess and War Profits Taxes; Part 
VI., Miscellaneous Taxes. 

In this volume*Mr. Montgomery satisfactorily handles a multitude of new and 
perplexing questions. The varied difficulties that every class of taxpayer must 
overcome are simplified. Every phase of the law is discussed and analyzed and 
the author’s lucid comments and explicit instructions will enable his readers to 
handle each item of their final return with accuracy, ease and confidence. 

A new and improved arrangement makes the 1919 manual much more con- 
venient than its predecessors. Each section of the law is quoted and the 
Treasury Department rulings which apply to it are given. This is followed by 
an explanation of the best method of procedure, so-clear and simple that the 
possibility of misunderstanding is reduced to a minimum. An unusually complete 
index facilitates reference and adds to the value of the book. 

It is strongly bound in flexible cloth and contains over 1,000 pages. The price 
is $6.00. 





What about 
Acceptances? 


F you realize the importance of 
keeping your funds liquid during 
the reconstruction period, you will do 
well to keep the purchase of Bank 


Acceptances in mind. 


Every banker should have the facts 
at his fingers’ ends. 


Send for this booklet, which tells you 
what you ought to know of Acceptances 
in their various forms, and gives regu- 
lations and rulings of the Federal SERVICE 
Reserve Board. TO BANKS 


In the interests of sound banking t 
a . continue production 
practice, we shall be glad to mail you and insure prosper- 
. : ity. 
a copy of this practical booklet at once, 


VU. S. Dept. of Labor 
Wm. B. Wilson, Secy. 
upon request. 


The National City Company 
National City Bank Building New York 
Uptown Office: 514 Fifth Avenue, at 43rd Street 


CORRESPONDENT OFFICES 


ails 


Short Term Notes 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The cotoutes table shows the loans and deposits of the associated banks, 
e 


ported to the 
March 22, 1919: 


Members of Federal 
Reserve Bank 


Bank of New York 

Bank of the Manhattan Co... 
Merchants National ....: 
Mech. & Metals Nat 

Bank of America......... “~ 


National City Bank.. 
Chemical National Bank 
Atlantic National 

Nat. Butchers & Drovers.... 
American N 


National Bank of Commerce. 
Pacific B 

Chatham & Phenix Nat 
Hanover National 

Citizens National 


Metropolitan 


rn 
Importers & 
National Park 

East River National 


Second National Bank 
a ~o— 
i atio 

N. Y. County Nat. 


Chase National 


Commercial 
Commonwealth Bank. . 
Lincoln National. 


Garfield National 


Liberty Neen 
Coal & Iron National 


Union Exchange Nat........ 
Nassau Nat. Bank Bklyn.... 


State Banks not 


Loans and 
Discounts 
Average 
1918 


$44,466,000 
55,163,000 
23,788,000 
158,318,000 


, ’ 


540,322,000 
72,294,000 
15,606,000 

2,913,000 

104,870,000 


338,643,000 
12,690,000 
80,310,000 

136,436,000 
36,744,000 


22,442,000 
103,416,000 
490, 


40, 
190,120,000 
000 


Loans and Legal Net 


Discounts 
Average 
1919 


$49,647,000 
000 


31,570,000 
163,257,000 
32,080,000 


583,655,000 
88,623,000 
16,969,000 


3,483,000 
116,921,000 
390,552,000 

16,330,000 


104,614,000 
129,411,000 


’ 7 


55,333 
10, 


,000 
122,410,000 
506,000 
206,588,000 
6,669,000 


20,160,000 
259,453,000 
114,214,000 

12,336,000 


Deposits 
Average 
1918 


$35,716,000 


19,473,000 
162,421,000 


542,753,000 
61,172,000 
14,678,000 


2,193,000 
1,243,000 
271,648,000 
11,613,000 


74,813,000 
133,356,000 
30,282,000 


10,714,000 


12,837,000 
10,644,000 


14,914,000 


re- 


w York Clearing House for the week ending March 23, 1918, and 


Legal Net 
Deposits 
Average 


r , 


714,247,000 
66,142,000 


127,185,000 
35,104,000 


11,490,000 


15,304,000 
11,472,000 


17,135,000 

5,452,000 
25,197,000 
42,631,000 





